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INTRODUCTION

| first ran across Gordon Gill's collection of abstracts of nude recreation
case lawwhen | was preparing informati on on the appropriateness of nude bathing
in Hawaii in 1988. At that time public nude recreation was not as readily accepted
at the beach asit isin the nineties.

Reviewing the case law, | was struck by the legal evolution of nudity
within the judicial system. At first nudity in any form was viewed as deviantand a
threat to public decencies. But over time that attitude (for the most part) has
changed to one of acceptance. The nudity of individual sisbeing accepted for what
it is, a fundamental right of existence and the human condition more basic than
even those inalienabl e rights provided for in our constitution.

People learn what is correct human behavior by mimicking or following
what is accepted by others at the time of their existence. In the course of human
behavior's evolution, the early views of the Puritans and other groups strongly
shaped the value and belief system of our great country. Most of us (myself
included) have grown upinan environment where specific parts of the human body
were supposed to be covered. Being the compliant child striving to fit into the
culture of the society we were borninto, we unquestioningly adopted the behavior
so clearly expected by our predecessors and our peers.

Over time, select individuals or groups of individuals experimented with
different approachesto existing val ue systems. Inoneformor another, every aspect
of the human condition has been experimented with. Note the changes in beliefs
and value systems that have come about in recent years regarding such things as
diet, exercise, and smoking just to name a few. So too has there been a changein
the acceptance of the human body.

Today "body acceptance" is the buzz word for those advocating an
acceptance of the human condition aswe are presented at birth by our creator. The
more readily we can accept ourselves, the greater the likelihood we can accept
others. Thisisso evident, particularly when we strip away the external trappings of
culture which are intended to emphasize differences and the relative status in our
societal hierarchy associated with those differences and get back to the basic
individual.

Pragmatically, nudity is generally accepted to some degree in the family
unit. Perhapsit followsthat to the extent that nudity becomes acceptablein public,
the basic family unit has expanded to be what it must be and that is the extended
family unit of humankind which includes us all. When we can see other people as
our brothersand sistersand as subtlevariations of ourselves, then perhapswe can
move toward atruly utopian society where the welfare of others rather than the
control of othersisour paramount concern.
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In my view, the abstracts of case law presented here by Gordon Gill
demonstrates and documents first hand the evol ution of our contemporary culture
toward the better world that we all seek. Against today's val ue system, some of the
cases of fifty years ago seem amusing at best or even downright ludicrous. One
wonders how more contemporary caseswill be viewed fifty yearsin thefuture. My
guessisthat nudity in any context will be anon-issue of the 21st. century. In any
event, the collection of abstracts presented here is both an enjoyable and
educational read.

Dr. George R. Harker



AUTHOR'S PREFACE

This compendium of U.S. judicial cases, presented in abstract form,
chronicles litigation involving both committed nudists and other persons
independently engaged in nude recreation or similarly innocuous nude activity. In
a search of the standard legal reporting systems, the writer discovered 101 such
cases covering the period 1934 to the present. Handed down by various federal,
state, or local courts (asidentified at the beginning of each case), they include both
civil and criminal proceedings. By design, cases involving other aspects of
nudity--e.g., incidences of inadvertent or unavoidable bareness, loathsome and
despicable behavior, or commercial display unrelated to the nudist/naturist
lifestyle--are omitted.

For convenience, the cases are grouped chronol ogically by category: [A]
organized nudism on private property; [B] individual or group nudity in a public
setting; and [C] books, magazines, and motion pictures constituting serious
scholarship or depicting legitimate representation. Each case portrays the factual
situation, the issues before the court, and the opinion rendered including
concurrences and dissents, if any. In certain instances, this writer has added
explanatory matter in brackets, i.e., [...].

Readers are invited to share with the writer their observations on the

content herein.

Gordon Gill
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[A] ORGANIZED NUDISM ON PRIVATE
PROPERTY



After viewing the site from overhanging bluff... Sheriff
entered... All were naked.

Peoplev. Ring (1934)
Supreme Court of Michigan

267 Mich. 657, 255 N.W. 373 (1934)

FACTS--Sun Sport League Camp, an Allegan County nudist colony, consists of
tents and paper or boarded buildingserected within athree-acreclearing. Theentire
facility is surrounded by a second growth of scrub oak. It is reached by means of
al.5-mile private road connecting with State Highway M-89.

After viewing the site from an overhanging bluff on adjoining land, the
sheriff and other officers entered and searched the colony (without a warrant
therefor). In addition to the proprietor, there were present at the time hiswife and
two children, six other married couples, three unattached men, and two other
children. Some were reclining along a creek bank, while others were engaging in
such amusements as volleyball. All were naked.

The proprietor was then arrested and charged with violating apenal code
section proscribing indecent exposure of one's person or the person of another. At
anensuingjury trial inthecircuit court, aneighboring property owner characterized
the nudist colony inhabitants' behavior as "cavorting around”; also, the sheriff
testified that he thought improper conduct [without further description] had
occurred on the part of a man and woman, although out of proprietor's sight.
Convicted, the latter now appealsto us.

| SSUES--Was the sheriff's search unconstitutional ? Does going without clothing
on one's own property violate the indecent exposure statute, even when other
persons present are not offended?

OPINION--Although our legal system hastraditionally protected theindividual in
the peaceful enjoyment and occupation of the house in which he lives and the
workplace in which he earns hislivelihood, no right of privacy has been extended
to open lands. Hence, the nudist colony property hereisnot immune from search.

Evidence of record clearly shows that the appellant made an open
exposure of his own person and promoted the similar exposure of others. The
averagejury, composed of membersof thecommunity, hasaninstinctiverealization
that such behavior is offensive to the people of Michigan.

The case was fairly tried, the determination of the jury will not be
disturbed, and the conviction is affirmed.



[Historical Note--See, however, Peoplev. Hildabridle(infra at page 15) whereinthe
Supreme Court of Michigan, in 1958, disavowed this opinion.]



Some participants--men and women--entered the pool
nude. ...arrested and charged with lewd exposure,
outraging public decency, maintaining apublic nuisance,

People v. Burke (1934)
New Y ork Supreme Court, Appellate Division, First Department

243 App.Div. 83, 276 N.Y .S. 402 (1934) Aff'd, 267 N.Y. 571, 196 N.E. 585 (1935)

FACTS--A director of the Olympian League (a nudist organization) arranged with
the manager of a basement gymnasium in the Riverside Theatre building, 2561
Broadway, New Y ork City, for twice-weekly use of the facilities. Announcements
relative to the League's upcoming Nudism Forward Campaign were then sent to
specifically addressed individuals. League members and others were encouraged
therein to attend sessions at the gymnasium for a $1 fee.

One of theannouncements cameinto the possessi on of apoliceinspector,
who dispatched two plain clothes officers--mal e and femal e--to attend the opening
night events. Upon payment of thefee, the officersentered and observed ten nude
men playing handball or tossing amedicineball. Later, four women emerged nude
from thedressing room and joined themen. A traininginstructor thenledtheentire
groupinanexerciseclass. Pleading bashfulness, the officersremained clothed and
watched these activities from the sidelines. After twenty minutes, some
participants--men and women--entered the pool nude.

At this point, the League director, gymnasium manager, and training
instructorwerearrested and charged withlewd exposure, outraging public decency,
maintaining a public nuisance, and permitting a building to be used for such
nuisance. All three were found guilty in adivided Court of Special Sessions. The
director was fined $50, with the alternative of spending ten days in prison; the
othersreceived suspended sentences. All now joinin this appeal.

ISSUE--Were the defendants' various activities covered by the statutes in
question?

OPINION--Theconclusion reached by the dissenting Special Sessionscourt judge
(i.e., that the existing law, enacted a number of yearsago, isinsufficiently broadto
justify these convictions) was based upon asolid foundation. Judgment reversed,
information dismissed, and fine remitted.

DISSENT--Theappellants' claimsthat their intentionswere pureare of no morelegal
significance than those of the assassin of President Garfield who felt a patriotic
mission to save apolitical party or of a Hindu mother who casts her babe into the
Ganges to appease the gods.

Rather, the question before us is whether the public deems the type of
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conduct involved hereto be offensive. That humanity has historically associated
exposure of the privateswithindecency can betraced to thefig-leaf apronsdevised
by Adam and Eve. Acceding to appellants' views would lead to people parading
on Fifth Avenue entirely nude. When judged on the basis of the effect of the
performance at the gymnasium upon a bystander (whom the statutes are designed
to protect), then certainly the exposure here was lewd. Moreover, naked persons
in public places would raise thoughts of lasciviousness and lust in many who
observed. | would affirm.

FURTHER PROCEEDINGS (1935)
Court of Appeals of New York

OPINION--Per Curiam. Affirmed.

DISSENT--For men and women to pay afeeto appear together naked isaviolation
of the law.



State antinudism act makes it unlawful for a person,
firm, or corporation to operate a nudist colony...

Ex Parte Porter (1940)
Supreme Court of Florida, Division A

141 Fla 711, 193 So. 750 (1940)

LEGISLATIVE HISTORY --A state antinudism act makes it unlawful for a person,
firm, or corporation to operate a nudist colony in counties having populations
between 155,000 and 165,000 as determined by the latest census.

FACTS--Anindividual was charged with, and incarcerated for, an offense covered
by the act. [Thelocationinvolvedisnot specified herein.] Thereupon, he sued out
awrit of original habeas corpusin this court.

| SSUE--Is the antinudism act consistent with the power granted the legislature by
the Florida Constitution?

OPINION--If a nexus between population size and appropriateness of nudist
colonies had first been established by the legislature, this statute might qualify as
one of general application throughout the state (and, hence, within the
constitutional power of the legislature to enact). Since, in effect, it is being
selectively applied to a local jurisdiction only, it cannot be allowed to stand.
Petitioner discharged.

[EDITORIALCOMMENT--Theact in question was passed in 1939 and includedin
the 1940 Permanent Cumulative Supplement to Compiled General Laws of Florida,
under the index category of "Nudist Colonies." No such category appears in the
current compilation of laws, i.e., West's Florida Statutes Annotated, 1992.]



He was expelled therefrom for nonpayment of dues. . .
The seller then refused the purchaser's tender of such
remainder and declined to convey afull warranty deed,
stating that membership in the (nudist) association was
a condition precedent therefor.

Gulvinv. Sunshine Park, Inc. (1945)
Court of Errorsand Appeals of New Jersey

137 N.JEq. 249, 44 A.2d 75 (1945)

FACTS--A local subsidiary of the American Sun Bathers Association (a national
organization formerly known as International Nudist Conference) owns a sizable
tract of land near Mays Landing, Hamilton Township, Atlantic County. It has
established a nudist community thereon and divided the property into lots for
individual sale. Accordingly, in June 1936 the subsidiary entered into a written
contract with an Ilinoisresident covering the sale of three such lotsfor the sum of
$208.50; the transaction was filed in the county clerk's office. That individual and
hiswife also joined the national nudist association.

In August 1936 (i.e., two months after the purchaser signed the contract
and joined the association), the seller adopted rules specifying that rights to full
warranty deeds were contingent upon lot purchasers maintaining association
membership. The seller did not, however, notify thelllinois purchaser of such new
rules and made no attempt to amend the contract with respect thereto. After an
initial payment of $5.00, the purchaser made $8.00 monthly installments and built
four cabinson hislots.

The purchaser remai ned amember of the national nudist association until
his membership lapsed in 1941 and he was expelled therefrom for nonpayment of
dues. By that time he had paid all of the contract price of the lots, save for the
nominal amount of about $20. The seller then refused the purchaser's tender of
such remainder and declined to convey a full warranty deed, stating that
membership in the association was a condition precedent therefor.

Next, the purchaser sued in the Court of Chancery to compel specific
performance of the contract. At a hearing on the matter, the seller attempted to
impugn the character and reputation of the purchaser and his wife; however, no
testimony was permitted along these lines. In afinal decree, the Vice Chancellor
orderedtheseller to executeand deliver to the purchaser agood and sufficient deed
forthelotsin question. Following denial of its application for rehearing, the seller
now appealsto us.

I SSUES--Was the sales contract enforceable? Should the purchaser's character or
reputation be accorded any weight?



OPINION--We think the learned Vice Chancellor's decree was proper and the
implementing order right and just. The contract, meeting the test of mutuality (a
sine qua non to a decree for specific performance), was subject to enforcement by
both parties. Additionally, it appears that in the application for rehearing (which
included for the first time a request for reformation of the contract), its newly
appointed counsel was effectively seeking to retry the case, a procedure not
recognized in our system of justice. Moreover, by accepting the payments, the
seller waived any right to require agreement on the new rules.

In recognition that the seller predicates its unwillingness to convey the
deed solely upon contractual considerations, it may notinfairnessbeheardtoraise
the matter of the purchaser's character or reputation.

Affirmed.

[EDITORIAL COMMENT--The Mays Landing, New Jersey-based national nudist
organization to which the plaintiff belonged was subsequently known as the
American Sunbathing Association; currently it is the American Association for
Nude Recreation. Sunshine Park, the nudist community involved here, is also
mentioned at page 136 infra.]



Observing a number of nude men, women, and children
(engagedin such activitiesasbadminton, swimming, and
sunning), the officers then arrested a man and woman
serving as managers and charged them with violating an
ordinance proscribing operation of facilities patronized
by three or more nude persons not of the same sex.

Glassey v. State (1947)
Superior Court of California (Los Angeles), Appellate Department

Unreported (Cal.App. 1947) Cert. denied, 332 U.S. 790, 68 S.Ct. 99, 92 L.Ed. 372
(1947) Further action, 334 U.S. 859, 68 S.Ct. 1528, 92 L.Ed. 1779 (1948)

FACTS--Fraternity Elysia is a nudist organization having a property at 9804 La
Tuna Canyon. It issurrounded on three sides by uninhabited hills. On aday in
August, police officers using fal se names appeared at the entrance. Upon paying
thecustomary visitor feeand signing aregistration form acknowledging acceptance
of nudism as awellspring or fountainhead of moral and health benefits, they were
admitted.

Observing anumber of nude men, women, and children (engaged in such
activities as badminton, swimming, and sunning), the officers then arrested aman
and woman serving as managers and charged them with violating an ordinance
proscribing operation of facilities patronized by three or more nude persons not of
the same sex. A municipal court jury found both guilty; thetrial judgeimposed jail
sentences of 90 and 180 days, respectively.

| SSUE--Are there constitutional problems with the ordinance?

OPINION--Appellants have not demonstrated that the ordinance in question
unduly restricts personal liberties. Affirmed.

PETITION FOR CERTIORARI (1947)
Supreme Court of the United States

ARGUMENT OFNUDISTS--Thisordinanceviol atesconstitutional dueprocessand
wrongfully interferes with exercise of free expression. Although it is recognized
that government may curtail some activities deemed intrinsically harmful to society
(e.g., polygamy), nudists should be granted rights similar to those now accorded
Jehovah's Witnesseswhoseearlier convictionsfor declining to salutetheflag have
since been judicially overturned. In the absence of some clear and present danger
arising from the practice of nudism, government intrusion is not warranted.
Moreover, by distinguishing between having abelief in nudist principles

9



(not proscribed by the ordinance for the obviousreason of potential constitutional
infringement) and facilitating the practice of those same principles (which is
proscribed), the State is engaging in sophistry. Itsargument is as devoid of logic
as would be a claim that a law prohibiting the teaching of Catholicism does not
infringe upon protected religious worship because any ensuing arreststhereunder
would not be for worshipping.

Asunderstood by nudists, presentation of maleand femalefiguresintheir
entirety and completeness needs no apol ogy.

RESPONSE OF STATE--Our forefathers hardly intended that the constitutional
protection of free expression could be used as a shield behind which to practice
mixed-sex nudism. Just asthe public is protected by the destruction of rabid dogs,
this ordinance protects society from thethreat to public moral sand decency posed
by nudists.

OPINION--Per Curiam. Certiorari denied.

FURTHER PROCEEDINGS (1948)
Supreme Court of the United States

OPINION--A petition for certiorari to the Supreme Court of Californiarelative to a
refusal to grant habeas corpus (unreported) is denied.

10



Nudists sued for use of road.

Bartholomew v. Staheli (1948)
California Court of Appeal, Third District

195 P.2d 824 (Cal App. 1948)

FACTS-In 1929, the state sold certain Sonoma County ranchland to its present
owners. Theranchisreached by meansof a12-foot wide, meandering dirt roadway
(accesstowhichisgained by opening apadlocked gate) crossing afarm separating
the ranch from amain highway. 1n 1943, the state--al so the previous owner of the
fam, which it once held incident to a home for women and later for epileptics--
conveyed the farm property to adifferent set of owners.

In 1934, the ranch owners established anudist colony on their land (Sun-
O-Ma Club, later renamed Nature's Recreation Association), together with rental
cottages, dining room, and store. Beginning in 1943, widespread distribution of
circulars advertising the colony induced vastly increased travel over the dirt
roadway.

In 1944, thefarm ownersfiled suit for aninjunctionrestraininganincreased
burden on the roadway easement arising from the expanded operation of the nudist
colony. One of these farm owners testified that during the previous summer, he
counted asmany as 500 automobiles per week passing over hisland. Many of them
purportedly were operated at excessive rates of speed with mufflers open, raising
clouds of dust which settled over his orchard and destroyed half of hisfruit crop.
Moreover, gates said to be left open allowed his cattle to escape.

A temporary restrainingorder wasi ssued prohibitingnudist colony-rel ated
travel over the roadway. Following atrial in superior court, the judge thereof
adopted findings favorable to the farm owners. The nudists now appeal to us.

ISSUES-Was the nudists' right of easement over the dirt roadway enlarged,
through the doctrine of adverse possession, by reason of the major expansion in
the operation of the nudist colony that occurred in 1943? Was the dirt roadway
ever designated a public thoroughfare? In view of a code section specifying that
the "people of this state" may not maintain a suit with respect to real property
unless the defendant's right or title has accrued within the ten-year period before
commencement of such suit, should thisattempted i njunction by the successorsin
title to the state fail because the nudists (the defendants here) obtained their
original right of easement for access to the colony early in 1934, i.e., more than ten
years prior to the July 31, 1944, filing of the instant suit?

OPINION--An easement enlarging the burden upon the servient tenement by
adverse possession may be realized only through open, notorious, and continual
use thereof for a statutorily mandated period of five years. In recognition that the
increased travel over the roadway arising from the expanded nudist colony

1



operation began in 1943, the nudists would not have acquired such an enlarged
easement as of the time the farm ownersfiled this action in 1944.

The boundaries, courses, and distances of the dirt roadway were
adequately designated in a surveyor's diagram introduced into the record. There
is no evidencethat the Board of Supervisorshasever declared thisroadway public
or that it has ever been so dedicated.

The code section restricting the right of the people to maintain suits
contains an exception that applies when property rents have been received within
the space of ten years. Here, the state as predecessor in title to the farm collected
rent from 1920 (when it originally acquired the farm) until the 1943 sale to these
plaintiffs; hence, the right to sue was not lost. Affirmed.

12



Nudist application to file as nonprofit organization
rgjected by state.

State ex rel. Church v. Brown (1956)
Supreme Court of Ohio

165 Ohio St. 31, 59 Ohio Op. 45, 133 N.E.2d 333 (1956) Appeal dismissed, 352 U.S.
884, 77 S.Ct. 126, 1 L.Ed.2d 82 (1956)

FACTS--The National Nudist Council, a nonprofit organization, has prepared
papers of incorporation for filing with the Secretary of State. As set forth therein,
the purposes of the proposed corporation are to (1) furtherthe practice of nudism,
(2) promote the nudist movement, (3) provide nudist facilities, (4) enlighten the
public on benefits derived from nudism, and (5) foster public health through the
teaching and practice of physical and mental hygiene.

However, the Secretary refused to accept the papers. Theground for such
refusal was a determination that certain of the contemplated activities would
contravene a section of the state code proscribing the willful exposure by aperson
eighteen years or over of his or her private parts in the presence of two or more
persons of the opposite sex (except for nursing or medical care or in connection
with posing for art). [This statuteisalso discussed in Statev. Rothschild, infra at
page 148.] Invoking original jurisdiction, relators now pray for awrit of mandamus.

ISSUES--May a corporation be formed to further activities which are, in part,
prohibited by statute? Does the antinudism statute infringe upon constitutional
rights, e.g., peaceabl e assemblage with others of alike belief?

OPINION--Under the laws of this state, a corporation cannot be formed for the
purposeof engaging in unlawful activities. Regardless of the beliefsheld by those
desiringto practicesocial nudism, itisclear that providing facilitieswhere members
of both sexes congregate nude would be unlawful.

Every reasonable presumption is indulged in favor of a statute's
constitutionality. The code section in question here is designed to promote the
public welfare and moral sthrough an exercise of the state'spolice power. It hasnot
been shown unreasonable, arbitrary, or oppressive.

Writ denied.

FURTHER PROCEEDINGS (1956)
Supreme Court of the United States

OPINION--Per Curiam. Dismissed for want of a substantial federal question.

[HISTORICAL NOTE--Edith Church (the lead relator in the case at bar) was an
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associate of The Reverend Ilsley Boone, one of the early pioneers of American
nudism. Seethe notefollowingSunshine Book Co. v. McCaffrey (infra at page 129)
for further information.]

[EDITORIAL COMMENT--The antinudism statute involved here (Ohio Revised

Code Annotated, Section 2905.31, effective October 1, 1953) isreported in the 1987
Replacement Volume, Title 29 at page 83, to have been repealed.]
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... apoliceraiding party consisting of four carloads of
officers searched the premises. They encountered five
nude adults--including two married couples--and five
nude children. The adults were charged with indecent
exposure; numerous photographs were taken of them for
evidentiary purposes.

Peoplev. Hildabridle (1958)
Supreme Court of Michigan

353 Mich. 562, 92 N.W.2d 6 (1958)

FACTS--Sunshine Gardensisafourteen-year-old, 140-acrenudist campin Calhoun
County. One day in June, two police officers paid the proprietress a visit
(ostensibly for some official business purpose). On the basis of having observed
several nude persons, they then obtained arrest warrants. A few dayslater, apolice
raiding party consisting of four carloads of officers searched the premises. They
encountered five nude adults--including two married couples--and five nude
children. Theadultswere charged with indecent exposure; numerous photographs
were taken of them for evidentiary purposes. All wereconvictedinthecircuit court.

ISSUES--Did the police follow legally acceptable procedures? Was the nudists
exposure "indecent"? Should the upholding of a similar conviction in People v.
Ring [supra at page 2] control the case at bar?

OPINION--Our state constitution prohibits unreasonable searches. Ontheir initial,
so-called business visit to this isolated and private property, the overzealous
officers' real purpose was simply to "get the goods" on the nudists. If thisclumsy
and transparent maneuver were to be upheld, any deputized
window-peeper--spurred by abarracks room debate into dredging up "dirt"--could
climb aladder, spy with immunity upon any married couplein theland, and justify
arresting them for indecently exposing themselvesto him. On the day of the raid
(scheduled for the week-end to increase the likelihood that they would bag some
naked nudists), the police descended upon these unsuspecting souls like storm
troopers and herded them, like plucked chickens, before clicking cameras. Such
action reminds us of another Michigan case wherein the court--in ruling against a
similar police incursion--noted a speech before Parliament by the terse Chatham
[WilliamPitt, Earl of Chatham, 1708-1778] who asserted that whilewind and rain may
enter a pauper's straw hut, the King of England must keep out. In summary, the
evidence herewasillegally obtained.

Exceptfor being unclothed, thenudistsresembledtypical citizensenjoying
arural weekend outing. There being neither an indication of lewd intent nor a
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probability of shock or outrage by any potential exposee, it must be held that the
group nudity mutually and willingly engaged in here was not "indecent."

Although the Ring prosecution may have had some legitimacy to the
extent that others could observe nakedness from a spot beyond the premises, the
decision therein constitutes utterly bad lawinsofar asit failsto address questions
of basic constitutional rights and individual liberties. Indeed, law journal editors
have been roundly sniping at it with deadly accuracy for its holdings exactly
opposite those of another case with substantially similar circumstances argued
about the same time, viz., People v. Burke [supra at page 4]. Hence, the
embarrassing Ring case--less a legal opinion than an exercise in moral
indignation--is hereby nominated for oblivion.

While henceforth | will probably be heral ded asthe patron saint of nudism,
the bald inescapable fact is that the prosecuting officials here badly overreached
themselves. Convictionsreversed and defendants discharged. All filmand prints
of the defendants shall be forwarded forthwith to their counsel.

CONCURRENCE--The arrest warrants were obtained by subterfuge.

DISSENT--We are not persuaded that Ring ought to be overruled.
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... the sheriff and other officers stationed themselveson
the perimeter of the property. For severa hours, they
observed 10-15 nude men, women, and children going
about their activities 100 yards away. Later inthe day,
the sheriff returned with an arrest warrant. It named the
camp operator as having violated by design an indecent
exposure statute.

Campbell v. State (1960)
Court of Criminal Appeals of Texas

160 Tex.Cr.App. 515, 338 SW.2d 255 (1960), Cert. denied, 364 U.S. 927, 81 S.Ct. 356,
5L.Ed.2d 267 (1960), Reh'g denied, 365 U.S. 825, 81 S.Ct. 703, 5 L..Ed.2d 704 (1961)

FACTS--Fifty-two familiesfrom the Dallas-Fort Worth areaare members of anudist
camp [Cedar Valley Health Resort] situated on a wooded tract in Fannin County,
several milesnorth of Bonham. They each pay $42in annual duesentitling themto
engage inrecreation (e.g., playing volleyball and pitching horseshoes) inthenude.

On a Sunday morning in spring, the sheriff and other officers stationed
themselves on the perimeter of the property. For several hours, they observed
10-15 nude men, women, and children going about their activities 100 yards away.
Later in the day, the sheriff returned with an arrest warrant. It named the camp
operator as having violated by design an indecent exposure statute. He was
subsequently tried therefor in the county court.

Thetrial judge's charge to the jury included an instruction that it should
determine whether the nudists' exposure had occurred "in public." The latter term
was then explained as referring to the presence of other people, rather than to the
ownership of the place where the exposure occurred. The camp operator was
convicted.

ISSUES--Did the trial judge err in charging the jury relative to the meaning of the
term "in public"? Did the state prove that the camp operator designedly exhibited
his person?

OPINION--Thetrial judge's explanation of "in public" was consistent with a prior
discussion of such concept by the supreme court of this state in connection with
an earlier indecent exposure case[not, however, involving nudists]. Hence, thejury
charge was not improper.

That the appellant here designedly exhibited his person is obvious from
his having established himself in the nudist camp business at a place where he
might reasonably expect to be--and, in fact, was--seen by persons standing on
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property not hisown aswell as by those gathered at the camp. Moreover, we do
not construe the law in this state as allowing anyone to invite a number of people
to his home and then expose himself to them with impunity. To the contrary, the
law prohibits public exposure of those parts of the person commonly considered as
private and which custom and decency requireto becovered. Sincetheindividuals
paying to belong to the club are not members of appellant's family, they must be
regarded asapart of the public. Accordingly, appellant may not lawfully exhibit
himself to them in the nude.

In summary, we find that the evidence was sufficient to sustain the
conviction and that there was no reversible error. Affirmed.

CERTIORARI DENIED (1960)
Supreme Court of the United States

REHEARING DENIED (1961)
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State act regulates nudist colonies. . . purpose of act. . .
to assure that the practice of nudism is confined to
persons of respectability.

State ex rel. Cotterill v. Bessenger (1961)
Supreme Court of Florida

133 S0.2d 409 (Fla. 1961)

LEGISLATIVE HISTORY--A state act regulates nudist colonies only in those
counties having populations between 36,700 and 38,000. The expressed purpose
of the act isto assure that--in the interest of the public good, health, morals, and
welfare--the practice of nudism is confined to persons of respectability.

FACTS--Anindividual isbeing held by the Pasco County sheriff in connectionwith
his operation of anudist colony [not specified herein by name] in acounty subject
to the population criteriaof thecited act. No other Florida counties presently have
populations within the designated range. As relator, he now seeks his liberty in
this court through a petition for original habeas corpus.

ISSUE--Was there a reasonable basis underlying the population classification
embodied in the nudist colony regulatory act? (The Attorney General undertakes
to distinguish the case at bar from Ex parte Porter [supra at page 6]--in which this
court held that another population-related nudist colony act lacked constitutional
validity--by arguing that Porter involved a legislative act prohibiting nudism
outright, whereas this act merely restrictsit.)

OPINION--Thethoughtimmediatel y occursastowhether therearegenuinereasons
to be concerned with nudist colonies once acertain popul ation is attained, then to
consider such reasons inconsequential if--for example--the figure ever increases
beyond the higher limitation, only to become concerned again if the count later
slumpsback within thetargeted bracket. Finding no meritinthe Attorney General's
argument distinguishing between the legislative act involved here and the one
invalidated in Porter, we hold that this law cannot endure either. Using narrowly
constructed population classification to legislate what is, in effect, a special local
act--in an attempt to avoid compliance with constitutional requirements mandating
referendum elections for ratification or approval of such acts--constitutes a guise
which will not be sanctioned. Prisoner discharged.

[EDITORIAL COMMENT--The nudist colony act became law in 1961. As stated

in the comment following Porter, no such category appears in the current
compilation of laws, i.e., West's Florida Statutes Annotated, 1992.]
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Can nudists control use of the lake?

Martinal v. Lake O' The Woods Club, Inc. (1965)
Appellate Court of Indiana, Division No. 1

140 1nd.App. 358, 208 N.E.2d 722 (1965) Reh'g denied, 140 Ind.App. 366, 210N.E.2d
130 (1965) Rev'd, 248 Ind. 252, 225 N.E.2d 183 (1967)

FACTS-In an earlier suit tried in Starke Circuit Court, the nudist club owner of
Sagers Lake and a portion of the land adjacent thereto sought an injunction
preventing the owners of adjoining property from fishing and watering cattleinthe
lake. Holding that those owners' parents had acquired prescriptive riparian rights
for such activities from the immediate grantors of the real estate, the Starke court
denied the club relief.

Subsequently, the club brought asimilar action in LaPorte Circuit Court.
[Indiana is regarded in legal circles as having an exceptionaly liberal
change-of-venuetradition.] The LaPorte suit involved the same general issuesin
addition to a new issue, viz., that the adjoining property owners were
operating--and licensing others to operate--boats and rafts. Although that court
denied monetary damagesfor trespassing, it granted apermanent injunction. Upon
denial of their motion for a new trial, the adjoining property owners now make
assignment of error.

ISSUES--Is the decision of the Starke court res judicata as to the LaPorte
proceeding? Does the practice of nudism violate public policy and, hence, "dirty
the hands" of the nudist club so as to preclude its obtaining equitable relief?

OPINION--Theadjoining property ownershaveextended their domain over thelake
to such apoint that they are now exercising far more rights than those recognized
earlier by the Starke court. Wewill not enlargethedoctrine of resjudicatatoshield
encroachment upon the nudist club'srights.

The existence of nudist colonies has not been proscribed in this state.
Whether the practice may be offensive to some or condoned by others cannot be
made a determining factor in deciding this appeal .

Affirmed.

PETITION FOR REHEARING (1965)
OPINION--Our earlier findings, conclusions, and judgment were based upon due
consideration of the bare facts; the LaPorte court arrived at the naked truth.

Rehearing denied.

RELATED PROCEEDINGS (1967)
Supreme Court of Indiana
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FACTS--The LaPorte Circuit Court found the adjoining property ownersto bein
contempt for violating the order of injunction. They now appeal to us.

| SSUE--Was the injunction order too indefinite and uncertain to be effective and,
thereby, lacking a basis for holding appellantsin contempt?

OPINION--So that there can be no questions as to (1) what actions are being
restrained, and (2) whether violations have occurred, injunction orders must be
clear and certain. To the extent that pertinent language in this order reads simply
"as prayed for in Paragraph One of plaintiff's complaint,” it is too indefinite to be
binding. The judgment of thetrial court is, therefore, reversed.
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Tennessee state statute prohibits nudist colonies,
challenged.

Robertsv. Clement (1966)
United States District Court, Eastern Dist. Tennessee, Northern Div.

252 F.Supp. 835 (E.D.Tenn. 1966)

FACTS--Tennessee Outdoor Club, Inc. (a hudist organization) hired a manager to
develop and operate a 100-acre campsite--to be known as Timberline Club--on
remote and isolated property which it leased in Knox County. Shortly after the
manager resigned from hispreviousposition and relocated intheareato assumehis
new duties, Tennessee enacted a statute proscribing nudist colony operation and
nudist practices. Asaresult, further development of the site was halted, and the
jobs of the manager and another employee were suspended.

The club, thetwo employees, and the American Sunbathing Association
(an umbrella group with which the clubisaffiliated, serving morethan 15,000 of the
estimated 300,000 U.S. nudists) now bring an actionin thisthree-judge court. They
seek (1) a declaration that the statute in question is unconstitutional; and (2)
interlocutory and permanent injunctions restraining enforcement thereof by the
governor, attorney general, and sheriff.

| SSUE--Should the statute be declared void for vagueness and indefiniteness?

OPINION--We deem the text of this statute ambiguous with respect to whether its
scope extendsto the nudity sometimespracticedin, e.g., health clubs, Y MCASs, and
school gymnasiums; or even to aman and hiswifetaking anude sun bath together
in an area concealed from the public. Indeed, the sheriff testified that he was
confused by the intent of its provisions. Hence, we find the statute
unconstitutionally vague and indefinite and, therefore, void as violative of due
process guarantees. Assuch, injunctiverelief isunnecessary.

CONCURRENCE--While concurring in the result, | do not accept the finding of
vagueness and indefiniteness. It should be noted that key words used in the
statute (viz., "colony" and "nudist") are shown in standard dictionaries as
connoting atype of cult or lifestyle and, hence, different in meaning from related
words (e.g., "nude" and "nudity") sometimes associated with the sportsactivities
mentioned by the majority. Moreover, that formalized nudism (whereby its
adherents prefer to congregate in secluded areas far from the strictures of the
general population) differs from incidental nudity associated with sports can be
shown by tracing the former to the ingrained beliefs of certain pre-World War |
European nudist societies.

However, nudists' rights are protected by recognized constitutional
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safeguards of privacy and association. Nudism is an innocuous practice,
engendering no harm or danger eithertoitsmembersor to society. Assuch, these
plaintiffs should receive the same benign treatment that is accorded other
nonthreatening groups.

[EDITORIAL COMMENT--The statute in question here was enacted in 1965 and

indexed under the category "Nudist Colony." No such category appears in the
current compilation of laws, i.e., Tennessee Code Annotated, 1991 Replacement.]
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Nudist church members arrested.

Roe v. Commonwealth (1966)
Court of Appeals of Kentucky

405 SW.2d 25 (Ky. 1966)

FACTS--The two appellants herein desire to establish a nudist church on their
Greenup County farm. Accordingly, they posted a sign alerting passers-by to
expect nudity and solicited peopletojoin. Onan April day designated for theinitial
service, appellants--together with the wife of one and their children--assembled
nude at an outdoor location visible from the public road. At least four carloads of
"sightseers" were parked at apoint from which they could observe the nude group.

Appellants were then arrested for operating a nudist society without
complyingwith aregulatory statute mandating that they (1) obtainalicense; (2) pay
an annual tax of $1,000; (3) erect atwenty-foot wall of brick, stone, or cement around
the premises; and (4) maintain a register of names and addresses of affiliated
persons. Their demurrer alleging violations of religious freedom and due process
and motion for directed verdict were overruled. A circuit court jury convicted both
of the appellants and fined each the minimum penalty of $1,000.

ISSUE--Does the nudist society regulatory statute represent an unconstitutional
exercise of the state's police power?

OPINION--The police power is an indispensable and essential attribute of
sovereignty. Courts may limit legislative acts taken pursuant to such power only
when it has been exercised unreasonably, e.g., when a statute fails to further a
tangible and clear purpose. Recognizing that thelegislature'sasserted purposefor
enacting the statute in question herewasthe regulation of nudism (not its outright
prohibition), webelievethisexercise of thepolice power ismanifestly unreasonable
because it effectively precludes the existence of nudist societies altogether. That
is to say, the stringent requirement for the construction of high masonry wallsgoes
well beyond any justifiabl e criteriathat might have been established to achieveand
maintain conditions of privacy. Moreover, the amount of the tax far exceeds the
minimal requirements needed to compensate the statefor costs of licenseissuance
and regulatory supervision (the only components permitted by law to be assessed
through fees imposed under the police power, as opposed to general revenue
measures).

In summary, for the reasons stated above we must declare the nudist
soci ety statute--of such breadth that it could be construed ascovering examination
of afemal e patient by amal e physician--unconstitutional. Under thiscircumstance,
it is unnecessary that we address aspects of religious freedom raised at trial.
Convictions reversed and fines voided.
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[EDITORIAL COMMENT--Subsequent to the case at bar, Kentucky repealed
some--but not all--sections of its nudist society statute. For an understanding of
thecurrentlaw, readersshould consult K entucky Revised Statutes Annotated, 1991
Replacement, Volume 9A, Chapter 232 at pages 597-600.]
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Woman accused of exposing al to preacher.

Pendergrassv. State (1966)
Supreme Court of Mississippi

193 So.2d 126 (Miss. 1966)

FACTS--A certain 14.5-acre tract of land in George County lies adjacent to public
road 307 (also known locally as Three Notch Road). It is entirely wooded, except
for asmall clearing accessed by awinding 400-yard private drive posted with "No
Trespassing” signs. A barrier gate marked with the warning "Blow your horn to
enter" crosses the drive a short distance before the clearing. The owner of the
property and his wife are members of the American Sunbathing Association or
ASA, an organization for practicing nudists.

One Sunday in August, a preacher stopped by to extend an invitation to
attend his church (Salem Missionary Baptist Church) located on the opposite side
of the public road. Based upon the preacher's subsequently filed complaint that he
encountered both the wife and an unidentified man seated naked in the clearing
(together with the woman's husband--who the preacher concedes was clothed at
thetime--and the couple'syoung son whose state of attireisnot specified), shewas
indicted for violating aprovision of the state code directed to personswho willfully
and lewdly expose their private partsin apublic place.

Evidence adduced at an ensuing trial inthe circuit court isin conflict: The
preacher testified that after disengaging the gate and blowing hisautomobile horn
(which he acknowledges is not especially loud), he proceeded to the clearing, at
whichtimethewoman purportedly stood and faced him momentarily before putting
on shorts. He asserts that he maintained purity of mind during the 35-45 minutes
that he stayed ontheproperty. Thewomantestified, however, that upon becoming
aware of the approaching automobile she arosefrom her chair and walked behind
atruck to dress, had donned a brassiere and full clothing below the waist by the
time the automobile stopped at the clearing, and was also wearing a blouse when
actually greeting the preacher.

Notwithstanding testimony by the husband highlighting his beliefs that
sunlight and fresh air purify the body and that nude sunbathing--when practiced
in accordance with ASA tenets--does not tend to excite lustful desire, the woman
was convicted and fined $50; a twenty-day sentence in the county jail was
suspended.

| SSUE--Did the woman's actions conformto the essential elementsrequired by the
statute for conviction here, viz., awillful and lewd exposure of her private partsin
apublic place?

OPINION--Ourconcernisnot with thetherapeutic or aesthetic val ues espoused by
nudists, but rather, with assignments of error. Contrary to wording in the
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indictment suggesting that this woman exposed herself to the preacher on the
public road in front of his church, their encounter occurred on private property
about one-fourth mile from the road. She was, therefore, visible from neither the
road nor the church. Moreover, that she began to clothe herself when the preacher
neared shows that any exposure of her entire naked body was neither willful nor
lewd. Conviction reversed and appellant discharged.
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If nudists were farmers, would there be a problem?

Sturgisv. Margetts (1970)
Supreme Court of Wisconsin

47 Wis.2d 733, 177 N.W.2d 609 (1970)

FACTS--The owners of a certain tract of land in an agricultural zone of Walworth
County filed apetition with the Board of Adjustment in which they sought a permit
to operate a recreational camp on the property. Upon issuance of such a permit,
they established a nudist colony known as "Running Bares Nudist Resort." It
presently consists of a sizable number of residential trailer units having electrical
and water connections, septic tanks, outbuildings, plantings, and fencing. Some
units with expired license platesare set on blocks. Additionally, aschool taxispaid
on the sites. Although the board is empowered to approve land use for mobile
home parks, the nudists have never applied for such authority.

The surrounding property ownersfiled suit in the circuit court, seeking a
declaration that the nudists were exceeding their permit rights. At atrial, twolocal
officials--who were prepared to assert in the nudists' behalf that they believethere
is no zoning violation--were not permitted to testify. The circuit court awarded
judgment to the plaintiffs; the nudists now appeal to us.

ISSUES--Did the circuit court correctly decide that the nudists' use of theland is
not authorized by their permit? For zoning purposes, can the nudist colony--
located asit isin an agricultural area--be considered afarm and, hence, not require
any further permit for the present use?

OPINION--Findings of fact by atrial court should not be upset unless they are
against the great weight and clear preponderance of the evidence. Thereisample
basis and firm underpinning in the record here to support the conclusion reached
by the circuit court.

We see no analogy between a nudist facility and a dairy or crop farm.
Moreover, under the zoning ordinance no more than two trailers or mobile homes
may be placed on farmswithout special board permission. Thus, donning overalls
to appear asfarmers might get the nudists safely under one barbed wirefence, only
to get them hung up on another.

Affirmed.
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Police commissioner claims nudist can't be cop. He
wouldn't be wearing his weapon.

Brunsv. Pomerleau (1970)
United States District Court, District of Maryland

319 F.Supp. 58 (D.Md. 1970)

FACTS--A member of Pine Tree Associates (anudist club) sought a position asa
patrolman with the Baltimore police. He placed first out of sixty candidatesin an
interview and written examination; moreover, no derogatory information surfaced
in alater in-depth investigation.

However, the police commissioner--perceiving nudism as a generaly
unacceptable way of life--refused to accept hisapplication in spite of hisassurance
that no photograph of himself would appear in nudist publications, and
notwithstanding that no known incident involving nudism had previously arisen
with respect to Baltimore policemen. He now filesacomplaint in thiscourt against
thecommi ssioner and deputy commi ssioner, seeking (1) compensatory and punitive
damages, and (2) an order restoring his eligibility.

|SSUES--Should Maryland's" OmnibusAct," specifyingeligibility criteriafor police
employment, be narrowly construed so that the outcome of thewritten examination
is declared the sole factor to be used in hiring determinations? Can the
commissioner and his deputy be held personally liable? Wastherefusal to accept
plaintiff's application tantamount to a violation of his constitutionally protected
civil rights?

OPINION--The state legislature obviously realizes that a police officer holds a
position of public trust. In that respect, his conduct must be of a higher moral
character than that of the ordinary citizen. Accordingly, recruitment procedures
embracing scrutiny of applicants' backgrounds are not unreasonable.

The commissioner and hisdeputy can be held individually liable only if it
is shown that they acted maliciously and wantonly outsidetheir scope of authority.
No evidence here establishes that they acted other than in an official capacity for
the Police Department. Hence, the action against these officialsindividually will be
dismissed.

However, in order to justify exclusion of the plaintiff from police
employment solely because of an off-duty activity, it must be shown that it would
adversely affect his morals and integrity or work efficiency. There has been no
convincing indication hereto demonstrate that plaintiff's nudism would beinimical
to legitimate interests of the Police Department. To the contrary, nudity in art and
literatureis so well established that the plaintiff's unobtrusive activities cannot be
deemed to transgress public sensibilities. The record does not show that the
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presence of anudist would impair working harmony with fellow officers. Plaintiff's
rejection for reason that a nudist would be unable to comply with arule requiring
policemen to carry weapons while off-duty is unacceptable since it is common
knowledge that many policemen participate in swimming or vigorous physical
activity without weapons. Thereis no potential here for coercion--similar to, e.g.,
pressure to release government secrets to unauthorized persons by homosexual
public employees under threat of exposure--since it was the plaintiff himself who
disclosed his nudist membership.

In summary, the commissioner's ruling was arbitrary and capricious. For
this court to deny the plaintiff relief because of the bare allegations and hollow
arguments presented by the defendants would, in effect, suppress his
constitutionally protected interest in government employment and right of
association. Moreover, the chilling effect upon other nudist applicants for public
service positions that necessarily arises from a systematic exclusion of nudists
cannot be condoned.

Eligibility ordered restored within seven days.
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Are we zoning a campground, a nudist camp, or what?

Freewood Associates, Ltd. v. Davie County Zoning Board (1976)
Court of Appeals of North Carolina

28 N.C.App. 717, 222 S.EE.2d 910 (1976) Plaintiff's petition for review denied,;
defendant's motion to dismiss allowed, 290 N.C. 94, 225 SE.2d 323 (1976)

FACT S--Freewood A ssoci atespurchased 60.65 acresof woodl and and unimproved
farmland for the purpose of devel oping arecreational center in which memberships
would be sold to interested parties. After six families had acquired such
memberships over a four-month period, the county adopted a zoning ordinance
resulting in the tract being classified as "Residential-Agricultural." Freewood's
requestthat the Board of Adjustment grant nonconforming statusasamobilehome
park was denied [for reasons not specified herein]. Although a subsequent
application for a single-unit mobile home was approved, a zoning officer later
ordered Freewood to cease installing campground facilities.

Freewood next applied for a conditional use permit to operate a private
family campground. Following acknowledgment by oneof itsofficersat an ensuing
zoning hearing that a nudist camp was planned, that application also was denied.
Freewood then applied for anonconforming use permit, claiming that the tract had
served asacampground prior to adoption of the zoning ordinance. Upon denial of
that permit too, both campground permit applicationswerereviewed inthe superior
court which remanded the causes for further hearings.

Inthecourseof thosehearings, aFreewood officer testified that--although
local publicity was being avoided--the organi zation had (1) applied for membership
in anational sunbathing club, (2) advertised the camp in anudist publication, and
(3) spent $21,800 in improving the land. A witness appearing in opposition stated
that "if the Lord had intended people to go nude ... Noah's son [would not have]
been turned into a serpent because of looking upon his father's nude body."
Finding that Freewood had neither proved prior use as a campground nor shown
that anudist camp would be compatiblewith orderly development, the board again
declined to issue any campground permit. Thelatter decision was affirmed by the
superior court; Freewood now petitions usfor relief.

I SSUE--Was the board justified in denying the nudists a permit?

OPINION--In this state, one requisite for nonconforming use permits is that any
developmental expenses be incurred in good faith. Additionally, we think it
important that the use of property be stated truthfully and accurately in permit
applications. Freewood's real intent of operating a nudist camp was initially
concealed from the public. We see a significant difference between a family
campground which the public may support and a nudist camp which it may not.
Moreover, there may be a serious question that use of the property in the latter
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capacity would violate a state indecent exposure statute. Affirmed.

PETITION BY PLAINTIFF FOR DISCRETIONARY REVIEW (1976)
Supreme Court of North Carolina

ORDER--Denied; defendant's motion to dismiss appeal for lack of substantial
constitutional question allowed.
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Who getsthe kidsif momisanudist?

Moon v. Moon (1981)
Court of Appeals of Tennessee, Middle Section

621 SW.2d 767 (Tenn.App. 1981) Cert. denied, (Unreported-Tenn. 1981)

FACTS--Following the death of an infant child's father, the paternal grandparents
instituted a suit in circuit court, Davidson County, to transfer custody of the child
fromthe mother to them. The maternal grandparents then filed an intervening
petition also seeking custody. Pending a full evidentiary hearing, temporary
custody was granted to the paternal grandparents.

The trial judge ultimately found that the child's mother and her
parents--owners of Sunburst Nudist Camp Resort--had exposed, and would likely
continue to expose, the child to an assertedly detrimental nudist environment.
Thus, he granted the paternal grandparents permanent custody, with the mother
having visitation rights.

The paternal grandparents subsequently relocated out-of-state in
connection with an employment transfer. About that time, the mother obtained
physical custody of the child; both mother and child then disappeared. Appeals
of the circuit court judgment filed earlier by the mother and the maternal
grandparents are now before this court.

ISSUES--Did thecircuit court judge abuse his discretion in denying custody to the
mother or the maternal grandparents? Did he err in deciding the custody question
on the basis of apresumed rel evance of nudism? Should this case now be closed?

OPINION--It appears that the mother has contemptuously defied the circuit court
and that the maternal grandparents may be predisposed to wrongfully assist in
harboring the child. Therefore, we declineto consider their insistences.

Nevertheless, the circuit court judge was in error to base his award of
permanent custody solely upon the nudi st-environment question; rather, heshould
have considered all factors affecting the child's best interests and welfare.
Accordingly, the custody judgment will be vacated.

However, thiscourt considersit inappropriateto takeany final action now
because it is not believed that counsel for the various parties can adequately
represent the child's interests. Thus, the cause will be remanded for further
hearing--with participation of court-appointed counsel independent of partisan
influence--at suchtimeasthechild may belocated and brought within jurisdictional
control of the circuit court. In the interim, the order of temporary custody will
remainin force.

Vacated and remanded.

CERTIORARI DENIED (1981)
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Supreme Court of Tennessee
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Mommarried anudist. Can her daughter visit the camp?

Hadley v. Cox (1985)
District Court of Appea of Florida, Fifth District

470 So.2d 735 (Fla. App. 1985)

FACTS--In conjunction with the dissolution of a marriage, the primary issue in a
Brevard County nonjury trial involved custody of the couple's five-year-old
daughter. Thewifetestified that shewas planningto marry the manager of Cypress
Cove Nudist Camp (where the couple, together with the daughter, had previously
gone as afamily) as soon as possible and that the daughter would bewell cared for
in anew home on camp grounds. No adverse testimony about such setting was
presented. However, thetrial court awarded custody to the husband [for reasons
not specified herein], but without limitations or conditions concerning the child's
prospective visits with her mother at the camp.

Subsequently, the husband petitioned to modify the decreeso astoforbid
visitation at Cypress Cove or any other nudist camp. The wife, by then having
remarried, filed a counterpetition to modify custody and hold the husband in
contempt for assertedly frustrating her effortsto visit withthechild. A preliminary
hearing resulted in an order limiting the wife'svisitation rightsto places other than
nudist camps; the husband was not held in contempt.

In testimony at the final hearing on the petitions, the husband specul ated
that if his daughter ever tells her schoolmates of "seeing naked guys walking
around ... [and] what aboy looks like when he is undressed," she may be teased.
Thetrial court granted the husband's petition to forbid visitation at nudist camps
and denied the wife's petition to modify custody. She now appealsto us.

ISSUES--Istherejustification to disturb the husband's award of custody? Should
the wife be denied the right to meet with her daughter on nudist camp grounds?

OPINION--1t iswell settled in this state that modification of custody is warranted
only if (1) a substantial or material change has occurred in the condition of the
parties,and (2) the best welfare of the child in question would be promoted thereby.
Inthe case at bar, we affirm the denial in change of custody on the ground that trial
courts must be accorded broad discretion in such matters.

However, we reverse the restriction onvisitation rightswith themother at
nudi stcampsbecausethe husband'spresentation waspatently insufficient to carry
his burden of proof. He offered no witnesses or tangible evidence that the
daughter's past visits at the camp were detrimental or harmful to her. Moreover,
based upon the present record, we do not think there is sufficient indication of
other children's potential negative reaction to the daughter's nudist experiencesto
justify modifying the final decree.

In summary, the custody judgment appealed from is affirmed, but the
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restriction on visitation at nudist campsis stricken.

DISSENT--Onejudge dissents. [No reasonisgiven.]
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Neighbors don't want a nudist resort next door!

Elysium Institute, Inc. v. County of Los Angeles (1991)
Cdlifornia Court of Appeal, Second District, Division 7

232 C.A.3d 408, 283 Cal.Rptr. 688 (1991) Cert. denied, 502 U.S. 1008, 112 S.Ct. 1180,
117 L.Ed.2d 424 (1992)

FACTS--Since1978, Elysium I nstitute has operated aseven-acre, clothing-optional
recreational/educational facility on North Robinson Road in rural Topanga. The
property contains two former single family residences, as well as swimming pool,
sauna, whirlpool, tennis courts, barn, and stable. During the summer, daily
attendance can reach 325 persons, with 20-30 staying overnight.

Pursuant to anew county ordinance, nudist camps were transferred from
Zone A-1 (light agriculture) to Zone A-2 (heavy agriculture); however, at that time
the Planning Commission granted Elysium alegal nonconforming use status valid
in A-1for fiveyears. Based upon adverseinformation from certain residents of the
local community relative to a perceived excess of traffic and noise, an application
for an extension was later denied by the commission and by the Board of
Supervisors on appeal .

Upon challenge of these actions through a petition for writ of mandamus
in the superior court, the matter was remanded to the county. After further
hearings, the commi ssion authorized Elysium to continue operation for another five
years subject, however, to twenty-seven conditions. On appeal to the supervisors
relative to ten of the conditions, the board noticed a de novo hearing and
subsequently voted to deny the application. Elysiumthen secured another writ of
mandamusrequiring the supervisorsto consider theresultsof ageological stability
report previously prepared by the county engineer. After reconsidering the entire
record (including the engineer's report), the supervisors again denied the
application. Thereupon, Elysium filed a petitionfor writ of mandamusinthiscourt.

ISSUES--Does an earlier unreported opinion involving Elysium, in which another
court ruled that nudism is a constitutionally protected nonverbal expression,
collaterally estop the county from asserting otherwise here? Is nudism so
protected? Dotheordinance'srestrictionson nudist camps--whereinthelatter term
is defined so as to embrace ongoing gatherings of as fewasthree nudistsmeeting
inside a private home--run afoul of this state's liberal concept of privacy? Did the
transfer of nudist camps to A-2 status, without a similar transfer of certain other
facilities (e.g., correctional institutions, convents or monasteries, and youth halls
and camps), raise equal protection problems? Should the superior court have
granted Elysium's motion for a new trial based upon its late offer of evidence
tending to suggest that it had been singled out and discriminated against?

OPINION--Thedoctrine of collateral estoppel barsareopening of questions of fact
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only. Since the question we face here is one of law, the doctrine does not apply.

A number of reported cases in widely separated jurisdictions have held
that nudismisnot constitutional ly protected. Accordingly, wefindthatitissubject
to imposition of limitations.

The ordinance's broad definition of nudist camp unconstitutionally
infringes upon the right of personal privacy. Such a right is ensured by the
Cdifornia constitution and strictly upheld by our state supreme court.
Nevertheless, Elysium is without dispute a nudist camp and, as such, remains
subject to the other provisions of the ordinance.

Giventheability of the county to regulate variouskindsof establishments
through its Conditional UsePermit (CUP) authority, the arbitrary distinction inthe
ordinance between nudist campsand other propertiesbearsnorational relationship
to a legitimate legislative purpose. Thus, we find that the ordinance
unconstitutionally deprives nudists of their guarantees of equal protection.
However, we notethat Elysium failed to comply with CUP application requirements
that it both demonstrate compatibility with the various uses permitted in Zone A-1
and bear areasonablerelation to the public welfare. Hence, we affirm the judgment.

Thesuperior court need not havegranted Elysiumanew trial sinceit could
have found that the late-tendered evidence of claimed discrimination (even if
material to theissueshere) showed simply that the county had beenlax inenforcing
the ordinance.

CONCURRENCE--One judge concurs without comment.

PARTIALCONCURRENCE/PARTIAL DISSENT--I concurwiththemajority insofar
asit finds that the county unconstitutionally barred Elysium from Zone A-1.

However, the outstanding and unresolved issue is how Elysium's
unconstitutional reclassification and banishment to Zone A-2 affectsits statusin
A-1. Itisonething for the majority to make afinding denying Elysium the "grace"
of remaining as anonconforming usewithin azonewhereit no longer belongs, but
quite another to infer from that finding--as it does--that if Elysium had applied for
a CUP to engage in a preexisting conforming use within that zone, the county
would have denied it. Moreover, it should be noted that Elysium's legal
nonconforming use derived from the zoning sections stricken here today. Since
these sections are now held to be without force, it follows that Elysium never lost
its prior permitted statusin A-1 and, hence, it could legally continue its existence
without applying for a CUP.

Elysum's excluded testimony relative to CUP requirements was hastily
assembled when it became apparent that the trial court--at the conclusion of the
evidence phase--was considering the unique approach of speculating that the
county would have denied Elysium a CUP if the latter had applied for one. Such
speculation has no placein acourt decision. When judges stray from the straight
and narrow path of fact, they often wander into aminefield of conjecture. Suchvice
acquires a constitutional dimension here because it has deprived Elysium of its
right to challengewhat might have been an unconstitutional decision by the county
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if it had ever acted upon aCUP application. Since Elysium never applied for aCUP,
it understandably saw no reasoninitially to submit CUP-related evidence. Thetrial
court's rejection of the subsequent tender of such evidence and the majority's
affirmance thereof place Elysium in a classic "Catch 22." If this sounds as if we
have entered "never-never" land, that is because we have. In my view, we should
return to the real world and reverse.

CERTIORARI DENIED (1992)
Supreme Court of the United States

[HISTORICAL NOTE -- Elysium is owned and operated by Ed Lange, long-time
nudist leader and publisher.]
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Are "preserve and conservation area’ compatible with
nude use?

Board of Supervisorsv. Gaffney (1992)
Supreme Court of Virginia

244\ a 545, 422 SE.2d 760 (1992)

FACTS--A 200-acre property in the Criglersville area of Madison County is
assigned to a"Conservation" zoning district for the purpose of protecting water,
timber, and other natural resources in this vicinity adjacent to the Blue Ridge
Mountains. In 1987, its owners secured from the Planning Commission a special
use permit alowing for acampground and lodge. On the basisof such permit, they
established a nudist club [known as Avalon] which has since grown to 170
members paying a total of $20,000-$25,000 in annual fees. Members and guests
participate nude in such activities as volleyball, Frisbee, croguet, horseshoes,
picnics, barbecues, swimming (inacement-bottom pool), hiking, and "sing-alongs."
Miscellaneous fixed facilities include a solar shower, sand box, play swings,
campsites, and outhouse.

Following citizen complaints that nude persons had been spotted on the
property from vantage points on adjacent land and State Highway 642, the Board
of Supervisors revoked the permit in 1989. The owners deny, however, that nude
persons are visible from the highway or can be seen with the unaided eye from
occupied, neighboring land. In a subsequent court suit brought by the owners
challenging the county's action, the trial judge ruled that the permit wasinvalid at
the outset because the commission lacked the power to approve special uses.
Although the board | ater vested such power in itself, the owners have sought no
further permit or other zoning change.

Next, the supervisors filed a petition in the circuit court to enjoin the
owners from continuing to operatethe nudist club. That court denied aninjunction
under the theory that use of the property asanudist club qualifiesit asa"preserve
and conservation area," aland use category specifically permitted by right in a
Conservation district. We awarded the county an appeal.

| SSUE--Can nudist clubsacquire zoning statusin thiscounty asause permitted by
right under the general category of "preserve and conservation area"?

OPINION--The text of the county zoning ordinance makesit abundantly clear that
in azoned areaonly specifically enumerated land uses are permitted by right, i.e.,
without need for aspecial use permit. Sincenudist clubsare not named therein, we
hold that the owners here have failed to prove that such use constitutes a use
permitted by right. Reversed and remanded for entry of decree consistent withthis
opinion.
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FIRST CONCURRENCE--I concur. However, the majority's having referred (in the
facts) to the alleged sightings from afar of nude persons on the property suggests
that such testimony is material toitsopinion. Thistestimony was disputed by the
owners who claim that such sightings would be possible only with binoculars.
Well-settled legal principlesrequirethat credibletrial court findings of factin cases
of conflicting testimony be madebinding on appellatereview. Themagjority'sfailure
to acknowledge that the lower court accepted the owners' assertions underscores
aweaknessin itsrationale.

SECOND CONCURRENCE--Although concurringinthereversal, | don't accept the

majority's analysis that the land use here is a "nudist club." Rather, it is a
recreational facility, which useis unaltered by the participants being unclothed.

[HISTORICALNOTE--Sincethis case was decided, Avalon hasrelocated to a 252-
acre site near Paw Paw, West Virginia.]
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No structures and no suits, no difference; special
exception needed for such significant outdoor
recreation.

New England Naturist Association, Inc. v. George (1994)
Supreme Court of Rhode Island

___RI.__,648A.2d 370 (1994)

FACTS--In June 1993, an organization whose members enjoy sunbathing nude
purchased a beachfront lot in the Town of South Kingston. On three boundary
lines with abutting property, fifty-four-inch nontransparent windscreens were
erected. Members are garbed while swimming; otherwise, the wearing of clothing
isoptional.

One month after the purchase, alocal building official issued a zoning
violation notice. Such notice was based upon the organization's failure to have
acquired the special exception needed for uses such as significant outdoor
recreation. Upon thetown review board's upholding of the notice, the organization
brought an appeal in the Superior Court. That court reversed, holding that the
zoning ordinance was inapplicable to the naturists' use of the property because no
structure had been built thereon. The town now seeks certiorari.

ISSUES--Doesthisproperty'slong history asabeach render the naturists activities
alegal nonconforming use, thus overriding any need for a zoning exception? Did
the Superior Court justice misuse her power of appellate review?

OPINION--Per Curiam.  We conclude that the zoning provisions subjecting
waterfront property toregulation arejustified because of legitimate concernsfor the
environmental and economic impact arising from its occupancy. The net effect of
plaintiff's activity has been circumvention of the ordinance. Hence, the Superior
Court justice's reversal of the zoning board was in error. The naturists should
proceed by seeking a special exception as provided for.

It is well established that reviewing courts should merely examine case
records to determine whether competent evidence supports lower tribunals
findings. Here, the Superior Court justice wrongfully substituted her judgment for
that of the zoning board.

Certiorari granted and judgment of Superior Court quashed (without
prejudiceto the right of petition for an exceptionto usethe property asamembers'
bathing beach).

[EDITORIAL COMMENT--See another case involving this plaintiff at page 98
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infra.]

43



[B] INDIVIDUAL OR GROUPNUDITY IN A PUBLIC
SETTING
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From the waist up she wore only gloves, hat, and
adhesive pasties covering both nipples.

City of Cincinnati v. Wayne (1970)
Court of Appeals of Ohio, Hamilton County

23 Ohio App.2d 91, 52 Ohio Op.2d 95, 261 N.E.2d 131 (1970)

FACTS--On an August afternoon, a woman alighted from an automobile on Sixth
Street [the block is not specified] and proceeded to walk in a westerly direction.
From the waist up she wore only gloves, hat, and adhesive pasties covering both
nipples.

Policecharged her withviolatingindecent exposureand indecent behavior
ordinances. The municipal court (sitting without ajury) found the woman guilty of
the charges, sentenced her to fifteen daysin the workhouse, and imposed afine of
$25 on each charge plus costs. She now appealsto us.

ISSUES--Arefemal essubject to theexposureordinance, whichreferstomalesonly?
Did thiswoman engage in behavior legally characterizable asindecent?

OPINION--Ohio law providesthat when an ordinance containsapenalty, any doubt
as to its interpretation must be resolved in favor of persons against whom it is
invoked. Accordingly, failure of the indecent exposure ordinance to specify that
it appliesto females renders the latter not amenable to prosecution thereunder. A
glance at the photograph of the defendant can leave no doubt in the mind of any
court that, with her expansive mammary glands, sheisafemale. Hence, defendant
isdischarged in the exposure case.

Astotheindecent behavior case, we note that the word "indecent” isnot
defined in the ordinance. Past convictionsunder this ordinance have arisen out of
some obscene act, eg., engaging in certain stage productions. There is no
indication here suggesting that defendant made any motions or movements
creating aprurient interest. Moreover, there is not a scintilla of evidence tending
to show that her manner of dresswas contrary tolocal community standards. Were
it not for the requirement that evidence of such standards be introduced into trial
records, judges could arbitrarily determine that, for example, miniskirts or low-cut
gowns constitute indecent attire. We must hold here that defendant's act of
walking normally along the street was insufficient to establish indecent behavior.
Thus, sheisalso discharged in the behavior case.

Conviction reversed.
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During a meeting of a sex education program at a
Grinnell College student residence hall, ten young
people (both males and females) completely disrobed.

State v. Nelson (1970)
Supreme Court of lowa

178 N.W.2d 434 (Iowa 1970) Cert. denied, 401 U.S. 923, 91 S.Ct.864, 27 .Ed.2d 826
(1971)

FACTS--During a meeting of a sexeducation program at aGrinnell College student
residence hall, ten young people (both males and femal es) completely disrobed in
the presence of about eighty others and remained unclothed for approximately ten
minutes. Their asserted purposewasto protest picturesof nudefemalesinPlayboy
magazine, a representative of which was the featured speaker. In their view, the
publication isa"money changer in the temple of the body."

Following an investigation (begun independently by the state attorney
generad’'s office, not upon complaint to local authorities), charges of
lewdness/indecent exposurewere made against eight of theten. Atanensuingtrial
in the district court, the jury--upon querying the judge relative to whether the
statute in question covers nudity in the presence of doctors, nurses, artists, or
sculptors--was instructed that such named circumstances, but not open meetings,
constitute exceptions. Verdicts of guilty ensued; each student was fined the
maximum of $200.

ISSUES--Did the students' nudity violate the statute? Was their protest a valid
exercise of free speech?

OPINION--Nonaccidental public nudity isprohibited when it occursinacontextin
which firmly accepted norms of behavior require people to be clothed.
Accordingly, intentional disrobing in a public meeting violates the statute; it is
immaterial that the def endantsperceived themsel vesasacting withanobl e purpose.

Theseconvictions stemmed from defendants' noncommunicative actions
(i.e., the public nudity), not from ideas they sought to express. When the State's
interest is compelling, substantial, or sufficient (as here), minor encroachment on
First Amendment rightsisjustified.

Affirmed.

FIRST DISSENT--Wemust construecriminal statutesstrictly. Thisstatuterequires
not merely an open exposure, but also, alewdintent. Whether defendants harbored
such an intent should be established on the basis of the likely effect of their acts
upon those present. That is to say, since the meeting involved a specialized
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gathering (rather than the general public), this case should not be governed by
some overall notion of societal norms.

That not all segments of society are offended by nudity, per se, is
suggested by evidence showing that no one at the meeting was sufficiently
shocked either to complain or to leave abruptly. Properly instructed onintent, the
jury might have reached a contra result. Also, the Legislature--not trial
courts--should identify any blanket exceptionswhereby certain categoriesof nudity
are excluded from statutory coverage.

SECOND DISSENT--For conviction under the statute, lewd conduct must have

occurred. | find it strange that a search of the majority opinion for any mention of
"lewd" or "lewdness," terms appearing three timesin the statute, isin vain.

CERTIORARI DENIED (1971)
Supreme Court of the United States
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Pursuant to an invitation extended by one of the owners
of apond. . . an adult man went swimming in the nude.

State v. Borchard (1970)
Court of Appeals of Ohio, Athens County

24 Ohio App.2d 95, 53 Ohio Op.2d 254, 264 N.E.2d 646 (1970)

FACTS--Pursuant to an invitation extended by one of the owners of apond known
as the "209 Reservoir," an adult man went swimming in the nude on an afternoon
in late May. During such time, other persons--variously estimated as 20-70 in
number, including adult femal es and children--were present, althoughit isnot clear
from the record whether they were trespassers or invitees. In response to an
anonymoustelephonecall, deputy sheriffstraveled over private property (without
having obtai ned any search warrant) to reach thereservoir, observed the nude man,
and arrested him for willfully violating an indecent exposure statute.

Notwithstanding testimony by several women in a municipal court trial
that they were not annoyed by hisnude condition, ajury found him guilty. Henow
appealsto us.

ISSUES--Did the sheriffs evidence constitute the fruit of an unlawful search as
prohibited by the Fourth Amendment, thus making its admission into the record a
violation of the "exclusionary rule"? Does the statute in question identify
ascertainable standards of guilt compatiblewith dueprocessguaranteesand define
the proscribed conduct consonant with Sixth Amendment requirements|relativeto,
inter alia, the right to beinformed of the nature and cause of an accusation]? Need
the man have engaged in offensive, exhibitory gesturesin order to run afoul of the
statute?

OPINION--The U.S. Supreme Court has held that the Fourth Amendment protects
fromwarrantless search persons both in and away from their residences aswell as
their conceal ed papers or effects, but not open places such as the pond involved
here. The defendant in the caseat bar--knowingly and without objection to being
seen by others--exposed his nude body in a location visible to all present.
Accordingly, the sheriffs' observation of him in the nude did not arise from any
search. Indeed, at no time while they were at the reservoir did these officers
conduct asearch. Therefore, there isno valid cause for complaint concerning the
lack of a search warrant. As is often the case, this defendant is not contrite
concerning his actions, but rather, merely vexed that he was arrested.

The State has laid out by affidavit the offense in terms of the governing
statute. The key words "indecent exposure" are not vague and indefinite. Tothe
contrary, they have a well-defined, well-understood, and generally accepted
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meaning. By goingto trial without having requested abill of particulars, defendant

effectively waived any Sixth Amendment claim in this regard.
Whether other persons may have been offended or annoyed isirrelevant

to application of the statute since such elements have not been incorporated
therein. All that isrequired for conviction is that the exposure have occurredin a

place open to observation.
Affirmed.
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. an anonymous caller notified police that nude
persons were sunbathing. . . Investigating officers
observed an individual on his stomach and another on
his back; both were completely nude. Although this
beach receives only occasional use. . .

State v. Rocker (1970)
Supreme Court of Hawaii

52 Haw. 336, 475 P.2d 684 (1970)

BACKGROUND--A section of publicly owned shoreline in Makena, District of
Makawoa, County of Maui, is known as Pu'u Olai Beach. |solated from the public
road and adjoining beach, it is accessible by two trails (one a well-worn path, but
the other seldom used).

FACTS-On a late February day, an anonymous caller notified police that nude
persons were sunbathing at the location. Investigating officers observed an
individual on his stomach and another on his back; both were completely nude.
Although this beach receives only occasional use, several fishermen were present
at thetime. Thesunbatherswerearrested and convictedin circuit court for creating
acommon nuisance.

ISSUES--Did the sunbathers' conduct satisfy three essential elements needed to
establish common nuisance, viz., (1) an intent to indecently expose oneself, (2) an
exposure occurring in apublic place, and (3) witnesses present to seethe act? Did
the sunbathers have aright of privacy? Should the trial court have granted their
motion for acquittal on the ground that the prosecutor's evidence wasinsufficient
to show that the beach was so public that nude sunbathing thereon would likely
offend others? Did a statement by the trial judge that "thisis a very close case
either way ..." indicate that the State did not meet its burden of proving guilt
beyond areasonabl e doubt?

OPINION--Evidence of record confirms that the defendantsexposed themselvesin
alocation open to casual observers and where other persons were present at the
time of arrest. We therefore hold that the State properly established all three
elements of common nuisance.

The cases defendants cite in support of their privacy claim pertain to
places where one can reasonably expect freedom from governmental intrusion, i.e.,
a telephone booth and an apartment balcony. Such places are easily
distinguishable from a public beach which rightfully belongs to, and is subject to
use by, the general public.
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TheState'sevidenceestablishingcommon nuisanceperfectedaprimafacie
case against the defendants. We will not disturb the trial judge's ruling that "a
reasonable mind might fairly conclude guilt beyond a reasonable doubt."

That thetrial judgecharacterized thecaseas" close" doesnot expungethe
substantial evidencein support of the verdict.

Affirmed.

DISSENT--The famous observations of Mr. Justice Brandeis (relative to the
comprehensive and valued right of civilized man to belet alone) and of Mr. Justice
Frankfurter (that oursisan accusatorial, asopposed to aninquisitorial, system) are
noted with favor.

Inits effort to prove that the defendants manifested indecent intent, the
State relied solely upon the police officers' testimony. One of them admitted,
however, that the only persons he had ever seen at Pu'u Olai were "hippie-type"
characters and fishermen. Considering the apparent absence of families and the
well-known hardiness of spirit associated with fishermen, | do not see how one
could conclude that the nudity engaged in here outrages the moral sense of the
community. Also, there is no evidence eliminating the possibility that the
defendants approached the beach viathe seldom-used trail and, thus, reasonably
inferred from itsrelatively untrodden condition that they would not likely be seen.
The convictions should be reversed.
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... twoindividualswent to aremote (but public) beach.
One of them removed all of his clothes, lay on his back
on atowel, and fell asleep nude.

Inre Smith (1972)
Supreme Court of California, In Bank

7 Cal.3d 362, 102 Ca.Rptr. 335, 497 P.2d 807 (1972)

FACTS--Early onan August morning, two individual swent to aremote (but public)
beach. [Itslocationisnot specified herein.] Oneof them removed all of hisclothes,
lay on his back on atowel, and fell asleep nude. Subsequently, other people
appeared in the vicinity, including a young couple, a group of juvenile boys, and
three juvenile girls.

Patrolling police then arrested the nude individual for a misdemeanor
violation,viz., exposing hisprivateparts"willfully and lewdly." Atanensuingtrial,
ajudge found himguilty, notwithstanding astipulation that at no timedid he have
an erection or participate in any activity directing attention to his genitals. A
suspended three-year sentence and $100 fine were imposed; also, the state code
mandated hislifelong registration asasex offender. Thesuperior court affirmedthe
conviction; the Court of Appeal [in an unreported opinion] denied his application
to transfer the case for further review. He now petitions us for a writ of habeas
corpus.

ISSUES--Was the exposure both "willfully" and "lewdly" accomplished, such
essential elements being required for conviction?

OPINION--Asused in our penal statutes, the word "willfully" suggests following
through on an inclination to commit someact. Therecan beno doubt that aperson
who disrobes for the purpose of sunbathing has done so "willfully."

However, for conviction thisman must also have disrobed "lewdly." The
relevant dictionary meaning thereof points to astate of being sexually unchaste or
to licentious, dissolute, lascivious, or salacious conduct. Counsel refer usto no
case having defined the term as used in the statute in question, but in the reported
decisions upholding convictions of that offense against claims of insufficient
evidence, something more than mere nudity has usually been shown. Typically,
these cases involved unwel come masturbationinthe presence of others. Thus, the
rule clearly emergesthat aperson doesnot exposehisprivate parts"lewdly" unless
he directs public attention to his genitals for purposes of sexual arousal,
gratification, or affront. The necessary proof of sexual motivation wasnot madein
the case at bar.
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Writ granted, judgment vacated, and petitioner discharged.
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... fiveindividuas (four male, onefemale) swam nude
and later were discovered by rangers while eating
watermelon nude on the river bank.

United States v. Hymans (1972)
United States Court of Appeals, Tenth Circuit

463 F.2d 615 (10th Cir. 1972)

LEGISLATIVE HISTORY --Congress empowers the Secretary of Agriculture to
formulate regulations with respect to occupancy and use of the national forests.
Accordingly, the Secretary has proscribed indecent conduct. Pursuant thereto, a
sign specifically banning nudity waserected in Lincoln Gulch, on the Roaring Fork
River, within White River National Forest.

FACTS--In the above setting, five individuals (four male, one female) swam nude
and later were discovered by rangers while eating watermelon nude on the river
bank. They were arrested for indecency, convicted by a commissioner, and fined
$50 each. Two now appeal from an affirmance [unreported] of that action by the
U.S. District Court for the District of Colorado.

ISSUES-Did the Secretary's rulemaking action exceed his authority? Is the
indecency regulation void for vagueness? Are the defendants subject to the
regulations?

OPINION--Collectively, the regulations implement a custodial stewardship
furthering the public interest. Thus, they will be allowed to stand.

The wording of the indecency regulation gives people of ordinary
intelligencefair notice. It isnot, therefore, vague.

While the Secretary is not outlawing "skinny-dipping" at al timesand in
al places, the likely presence in the posted area of others to whom it is
unacceptable brings the defendants within the breadth of the regulations. The
nostalgic approval of such conduct in James Whitcomb Riley'sThe Old Swvimming
Hole and Mark Twain's Adventures of Huckleberry Finn is not persuasive.

Affirmed.
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... five vice officers dressed themselves as fishermen
and proceeded to thearea. Upon discovering agroup of
nude sunbathers, they arrested seven . . .

Statev. Miller (1972)
Supreme Court of Hawaii

54 Haw. 1, 501 P.2d 363 (1972)

FACTS--A locdl citizen reported to police that nude persons were present on Pu'u
Oldi Beach, Maui. Thereupon, five vice officers dressed themselves as fishermen
and proceeded to the area. Upon discovering a group of nude sunbathers, they
arrested seven individuals for violating the common nuisance statute (which
forbids, inter alia, indecent exposure). Following their conviction in the circuit
court, one now appealsto us.

| SSUES--1s the meaning of the statute not ascertainable from areading of the text,
thereby rendering it unconstitutionally vague? Doesthe statute tend to suppress
the exercise of protected freedoms, such that it is unconstitutionally overbroad in
itsreach?

OPINION--In State v. Rocker [supra at page 51], we interpreted the provisions of
this statute. Our holdinginthat case suppliessufficient warningto aconscientious
citizen that nude sunbathing in plain view of other beach users offends the
community's sense of common decency, propriety, and morality. We therefore
reject defendant's vagueness contention.

The challenged statutory language relates not to the communication of
ideas, but rather, to conduct. Thelatter is traditionally accorded alesser degree of
immunity from regulation. Given the facts here, we hold that appellant's nude
sunbathing constituted an unprivileged public nuisancewhichthelawsof thisstate
may regulate.

Affirmed.

DISSENT--The case at bar is distinguishable from Rocker insofar as the
constitutionality of the statute was not challenged in that proceeding. | believethe
statuteisunconstitutionally vaguesincethedefinition of "indecent exposure” rests
with thewhims of ajury; its application here is aso unconstitutionally overbroad
since nudity was not included by the Legislature in itemized examples of common
nuisance.
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. . an individual in her late twenties removed her
bathing suit and . . . applied suntan lotion to . . . her
breasts and down to her pubic hair. . .

Peoplev. Gilbert (1972)
Criminal Court of the City of New Y ork, Kings County, Part 2A2

72 Misc.2d 75, 338 N.Y.S.2d 457 (Cr.Ct. 1972) Further opinion, 72 Misc.2d 795, 339
N.Y.S.2d 743 (Cr.Ct. 1973)

FACTS-On an August day, anindividual in her latetwentieshad been water-skiing
at Mill Island, aBrooklyn public beach. Landing within 100 feet of a gathering of
15-20 men, women, and children, she removed her bathing suit and was totally
nude. During the following one and one-half hours, she played with aball, swam,
waved at a boat, applied suntan lotion to the front of her body--including her
breasts and down to her pubic hair--and sunbathed with her legs outstretched and
her knees 12-18 inches apart.

While she was sunbathing, one or more persons took photographs;
several covered her with a blanket which she promptly removed. Upon arrival of
the harbor police, she was charged with public lewdness and is now before this
court.

| SSUES--Was the woman's conduct intentional ? Wasit public? Were her intimate
body parts exposed? Did she act in alewd manner?

OPINION--That the People have established the first three statutory elements
cannot be seriously questioned; only the fourth element causes some difficulty: If
thewoman had been clothed, unquestionably none of her actswould beconsidered
unwholesome or abnormal. In recognition that (1) courtsin such New Y ork cases
as People v. Burke [supra at page 4] and Excelsior Pictures Corp. v. Regents of
University [infra at page 141] have found that mere nudity does not constitute
lewdness, and (2) Black's Law Dictionary defines lewdness in terms of wanton
sexua impurity, the People have failed to prove the fourth element beyond a
reasonable doubt. Not guilty.

FURTHER PROCEEDINGS (1973)

PROCEDURE--At the request of counsel, legal memorandawere submitted relative
to the additional crime of "exposure of afemale’ (i.e., whereafemaleis clothed or
costumed in apublic place--except when performing in aplay, exhibition, show, or
entertainment--such that the portion of her breast below the top of the areolais
uncovered).
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ISSUES--Is exposure of afemal ealesser included offensewithinthegreater offense
of public lewdness? For aguilty finding, need other parts of defendant'sbody (i.e.,
other than her breasts) have been literally "clothed or costumed" asworded in the
statute? Does application of the statute only to females violate the Fourteenth
Amendment?

OPINION--Since the lesser offense requires no element of proof not also required
to establish the greater offense, | deem the former to be included within the latter.

| construethe statute such that the phrase" clothed or costumed" pertains
to situationsinwhich peekaboo apparel isworn but doesnot forecl ose prosecution
of afemale with exposed breasts, irrespective of whether she is wearing anything
else.

As shown by other cases wherein courts have upheld restrictive
legislation involving females (e.g. statutes dealing with social conditions
surrounding employment), equal protection of the laws does not require identical
treatment of all persons.

Defendant is found guilty; sheisfined $50 or, if in default, will servefive
days.
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The sixteen-year-old claimed that she observed a hole
[of unspecified size] in his trunks which exposed a
portion of his private parts.

Commonwedlth v. Botzum (1973)
Superior Court of Pennsylvania

225 Pa.Super. 268, 302 A.2d 381 (1973)

FACTS--Anindividual was tried inthe Court of Common Pleas, L ancaster County,
under acharge of committing alewd act of publicindecency tending to debauch the
people'smorals. The circumstances involved a series of events on a July day in
Pequea, alocation on the Susquehanna River.

He had appeared fully clothed on a dock, where he spoke with a
sixteen-year-old girl who was swimming with two other girls. Next, he entered
adjacent woods to don swimming trunks, returned to the dock, and proceeded to
swim. The sixteen-year-old claimed that she observed a hole [of unspecified size]
in his trunks which exposed a portion of his private parts. However, no evidence
was produced to suggest that he knew of any hole. After swimming, he returned
to the woods and sat on alog. One of the other girls--a twenty-year-old--stated
that although she could not distinguish body parts, the difference between the
darkness of his trunks and the color of flesh signified that he was then nude.
Having completed their own swim, the three girls began walking up a nearby hill.
Thetwenty-year-old claimsthat, at this point, she saw him attempting to hide. The
third girl did not testify.

His motion for ademurrer was denied. He was convicted and sentenced
to a $50 fine plus one year of imprisonment.

ISSUE--Had there occurred the open and notorious lewdness required by the
statute in question to support a conviction?

OPINION--After a careful reading of the record, we cannot agree that there was
sufficient evidence to sustain the verdict. It is hard to believe that in this
day--when nudity is commonplace in theatre, movies, magazines, and some
restaurants--defendant's actions constituted lewdness. Indeed, his attempt to
conceal hisnudenessindicatesthe exact opposite. What thegirlssaw resulted not
from his overt actions, but rather, from their curiosity. The demurrer should have
been granted. Defendant discharged.

DISSENT--The President Judge would affirm the conviction. [No reasonisgiven.]
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... holding a placard protesting air pollution. Upon
taking a midday break, she handed the placard to a
bystander, removed her bikini top, and walked
bare-breasted across the intersection.

Baker v. State (1973)
Court of Criminal Appeals of Oklahoma

510 P.2d 1005 (Okla.Cr.App. 1973)

FACTS--Onaday in July, awoman clad in a bikini stood at the corner of 5th and
Cheyenne in downtown Tulsa while holding a placard protesting air pollution.
Upon taking a midday break, she handed the placard to a bystander, removed her
bikini top, and walked bare-breasted acrosstheintersection. Shewasthen arrested
for outraging public decency.

Atanensuingtrial inthedistrict court, anewspaper photographer testified
that (1) there was no particular disturbance, (2) men present at the scene were
laughing, and (3) he personally was not outraged by the woman's toplessness.
However, the state produced five witnesses who claimed they were shocked.
Additionally, two witnesses claimed they heard her say during arecessinthetrial
that she would be willing to repeat her act. Upon her testifying, however, that she
had not made such aremark, the Assistant District Attorney--in the presence of the
jury--ordered that she be taken into custody on a separate perjury charge.

Hermotion for amistrial onthe public decency charge (on the ground that
there was a highly prejudicial courtroom atmosphere) was denied. Although the
trial judge admonished the jury to disregard the accusation of perjury, the latter
convicted her and assessed a $500 fine plus nine monthsin jail.

| SSUE--Was the woman treated unjustly by the prosecutor's courtroom reference
to perjury and her arrest therefor on the spot?

OPINION--In view of the severity of the punishment assessed by the jury, it is
readily apparent that she was prejudiced. We will not reversethe judgment since
there is overwhelming evidence of her guilt, but we will modify it so as to restrict
the sentence to the fine portion only. Affirmed as modified.
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The areolaportions of both breastswerevisiblethrough
Its openings.

Peoplev. Price (1973)
Court of Appeals of New Y ork

33N.Y.2d 831, 351 N.Y.S.2d 973, 307 N.E.2d 46 (1973)

FACTS--A woman had been walking along a New Y ork City public street [not
further identified herein] while wearing afishnet pullover. The areola portions of
both breasts were visible through its openings.

Two police officers arrested her for violating the state "exposure of a
female" statute (proscribing the appearance in a public place--other than in
connection with the performance of aplay, exhibition, show, or entertainment--with
the portion of the breast below the top of the areola uncovered). Her subsequent
conviction in the criminal court was affirmed by the Appellate Term [in an
unreported order].

| SSUE--Did the woman's skimpy attire run afoul of the statute?

OPINION--Criminal statutes must be carefully construed to attack the particul ar evil
at whichthey aredirected. Thelegislative history of this statute showsthat it was
aimed at discouraging topless waitresses. It should not be applied to the
noncommercial, perhaps accidental, and certainly nonlewd exposure alleged here.
Unless likely to create public disorder, manner of dress is not subject to
governmental control. Order reversed and information dismissed.
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Several persons were observed sunbathing nude on an
Easthampton public beach. One was charged with
lewdness.

Peoplev. Hardy (1974)
New Y ork Supreme Court, Appellate Term, Second Department

77 Misc.2d 1092, 357 N.Y.S.2d 970 (Sup.Ct. 1974)

FACTS--Several persons were observed sunbathing nude on an Easthampton
public beach. One was charged with lewdness. In an ensuing trial, she was
convicted and assessed a $100 fine.

| SSUE--Did the woman's nudity, per se, constitute lewdness?

OPINION--Under the case law of thisstate, |ewdness cannot be presumed from the
mere fact of nudity; there must be a showing of lewd conduct from which an intent
to act in alewd manner can be drawn. In the absence here of any such evidence,
guilt cannot be established beyond a reasonable doubt. Conviction reversed,
complaint dismissed, and fine remitted.

DISSENT--In aneffort tothwart idiosyncraticindividual sseeking tofoist standards
of indecency upon society, the L egislature enacted anew statutory provisioninthe
year followingPeoplev. Burke[supra at page 4] with theintent of outlawing public
nudism. Although the precise language therein was not later carried over to the
revised penal law (applicableto the case at bar), it should not be assumed that the
Legislature thereby intended to lower standards of morality. To hold otherwiseis
to infer that it has less decency than the aborigines in their loin cloths. Not to
affirmtheconviction may turn public premisesinto stagesfor exhibitionismwith the
"streakers" of today becoming the complacent, unadorned "strollers" of tomorrow.
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. . . the officials concluded that their only effective
option. . . called for a Seashore-wide ban of nudity.

Williamsv. Hathaway (1975)
United States District Court, District of Massachusetts

400 F.Supp. 122 (D.Mass. 1975) Aff'd sub nom. Williamsv. Kleppe, 539 F.2d 803 (1st
Cir. 1976)

LEGISLATIVE HISTORY --Nude bathing by individuals or small groups had long
been an accepted tradition at numerous spots scattered along an area which, in
1959, was incorporated into the newly created Cape Cod National Seashore.
Although a range of amenities (e.g., lifeguards, bathhouses, waste containers,
sanitary facilities, and parking spaces) was thereafter provided at six sitesplanned
for intensive use (but as yet underutilized), the nude bathing custom
continued--without interference--in remote locations within Seashore boundaries.
One of these locations, Brush Hollow (on the Atlantic Ocean approximately one
mile south of Ballston Beach, opposite the town of Truro), has recently been
attracting sizable crowds. For example, on August 25, 1974, an estimated 1,200
persons were observed swimming or sunning themselves.

Fearing dune damage arising from the increasing activity and responding
to concerns being expressed by Truro residents relative to traffic congestion and
trespassing upon private property, Seashore officials set forth a number of
aternative measures for alleviating these problems. Several of the alternatives
would accommodate nude bathers either by earmarking one of the existing
developed beaches or by providing amenities in the hitherto natural environment
of Brush Hollow. Ultimately, however, the officials concluded that their only
effective option at this time lay in another alternative, viz., one calling for a
Seashore-wide ban of nudity. Accordingly, aregulation [36 C.F.R. Ch. I, 7.67(e)]
was promulgated to prohibit public exposure of genitals, pubic andrectal areas, and
femal e breasts bel ow the top of the areola.

FACTS--Twelve persons favoring a continuation of nude bathing have now filed
acomplaint in this court against the officials. They seek adeclaration that--tothe
extent the perceived problems are susceptible of alleviation by such actions as
enforcement of parking restrictionsand coll ection of litter--theantinudity regulation
is invalid. The Truro Neighborhood Association intervened in support of the
officials.

| SSUE--May theplaintiffs general constitutional rights(e.g.,freedomof association
and exercise of personal liberty) be overridden by other factors?

OPINION--There must be a careful balancing of the complex interests of al the
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parties. Although the special tradition associated with this beach entitles nude
bathing to constitutional consideration, it appears that the rejected alternativesto
the antinudity regulation would be ineffective solutionsin dealing with legitimate
environmental and traffic concerns. Thus, the regulation is deemed adequate to
withstand plaintiffs' constitutional challenge. Judgment for defendants.

FURTHER PROCEEDINGS sub nom. Williamsv. Kleppe (1976)
United States Court of Appeals, First Circuit

OPINION--The interests asserted by the appellant bathers do not fall into the
narrow category of basic freedom-of-choice matters(i.e., procreation, marriage, and
family) which the government may not invade without prior exhaustion of less
restrictive alternatives. Moreover, the barring of nude bathing bears a real and
substantial relationship to environmental objectives contained in the Seashore's
mandate. Affirmed.
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Ordinance proscribes persons over age ten from
appearing. . . without opague covering of "the genitals,
vulva, pubis, pubic symphysis, pubic hair, buttocks,
natal cleft, perineum, anus, anal region, or pubic hair
region of any person, or any portion of the breast at or
bel ow the upper edge of the areolathereof of any female
person...."

Eckl v. Davis (1975)
California Court of Appeal, Second District, Division 3

51 Cal.App.3d 831, 124 Cal.Rptr. 685 (1975)

LEGISLATIVE HISTORY--A Los Angeles ordinance was passed by the City
Council on July 18, 1974, and approved by the Acting Mayor the same day, to
become effective the following day. It proscribes persons over age ten from
appearing in areas under the jurisdiction of the Board of Recreation and Parks
without opaque covering of "the genitals, vulva, pubis, pubic symphysis, pubic
hair, buttocks, natal cleft, perineum, anus, anal region, or pubic hair region of any
person, or any portion of the breast at or below the upper edge of the areol athereof
of any female person ...."

FACTS--Certain residents and taxpayers petitioned the superior court for an order
declaring the antinudity ordinance unconstitutional and for an injunction
restraining enforcement. Following denial of the relief sought, they now appeal to
us.

ISSUES--Does the state indecent exposure statute preempt local antinudity
ordinances? Doesthiscity ordinancewrongfully abridgetheexpression manifested
in one's personal appearance or spiritual and cultural beliefs? Are women denied
equal protection of the law insofar asthey may not uncover their breasts? Isthere
overbreadth or vagueness? Is the ten-year minimum age rational? Was the
next-day notice justified?

OPINION--The Legislature's state-wide prohibition of indecent exposure applies
only to sexual acts; it does not embrace nudity associated with nonsexual acts
such as mere sunbathing. Hence, the city antinudity ordinance does not
impermissibly preempt the state statute.

This ordinance deals not with protected speech or expression, but rather,
with conduct only. Inrecognition that public nudity is uncommon, the ordinance
simply bans conduct deemed incompatible with prevailing notions of mores as a
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whole. In the absence of effective control, the prospect of encountering nude
persons would preclude unfettered usage of the parks, playgrounds, and beaches
by those citizens to whom such display is offensive.

Nature has created the differences in the torsos of men and women. The
Legidlature is merely acknowledging that with respect to the latter, nudity is
commonly understood to include uncovering of the breasts.

Theordinance is clearly aimed at preventing public nudity. It does not
appear probable that persons coming within its purview would fail to understand
the meaning of bodily regions referenced therein.

As to ten-year-olds, since aline had to be drawn at some point, any
reasonable determination would have been sufficient.

The immediacy of the action is warranted by a recent phenomenon,
whereby persons are leaving the parks and beaches and walking along public
streets and into businessesin a state of substantial or total nudity. Such behavior
causes traffic congestion and divertslifeguardsfrom fulfilling their assigned duties
by making them unwilling spectators.

Affirmed.

[HISTORICAL NOTE--The ordinance in question here was enacted amid

controversy over nude bathing being practiced at Venice Beach. For further
information, see the note following Davisv. Gates, infra at page 114.]
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While standing ankle-deep in the Point Dume surf, an
individual removed all of her clothesin the presence of
others, including local sheriff's officers.

Peoplev. Jacobs (1977)
Appellate Department, Superior Court, Los Angeles County (California)

72 Cal.App.3d Supp. 46, 140 Cal.Rptr. 141 (1977)

BACKGROUND--Some years ago, the state acquired a tract of coastal land for
development as Point Dume State Beach. Under terms of aspecial agreement with
the County of LosAngeles, thelatter recently assumed operational control thereof.

FACTS--While standing ankle-deep in the Point Dumesurf, anindividua removed
al of her clothes in the presence of others, including local sheriff's officers. She
was then arrested for violating a county ordinance prohibiting nudity on public
sections of Pacific Ocean shoreline or beaches. The woman was subsequently
convicted in aMalibu court.

ISSUES--In view of the original deed of conveyance having specified the western
extremity of thetract asthemean high-tideline(i.e., alocation inland from the surf),
did the alleged violation occur on property under county--as opposed to
state--control and, hence, give the county jurisdiction? Isthe Court of Appeal’s
finding inEckl v. Davis [supra at page 65]--that similar local antinudity legislation
did not wrongfully preempt state regulation of sexual activity--inapposite to the
case at bar because one of the county supervisors stated, before voting for the
ordinance in question here, that permissiveness on the beaches leads to sexual
mischief on nearby properties?

OPINION--The county's jurisdiction is not limited to real estate boundaries
specified in deeds, but rather, is coextensive with that of the state. California's
Constitution of 1849 makesclear that the state'swestern boundary extends seaward
for three English nautical miles. Accordingly, the county hasthe power to exercise
policejurisdiction over the surf areawhere the appellant disrobed. Such aholding
is consistent with the accepted power of the county to providelifeguard servicein
its offshore waters.

Contrary to appellant's attempt to show that the intent of this county
ordinance was to deal with sexual mischief (alegislative areareserved by the state
for itself), the text of the resolution submitted by the measure's sponsoring
supervisor suggests that it was designed to do no more than simply curtail beach
nudity. Hence, we believe that the appellate rejection of the preemption challenge
in Eckl v. Davis controls us.

Affirmed.
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[HISTORICAL NOTE--Counsel for appellant herein also was the lead plaintiff in
Eckl v. Davis]
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Two women sunbathed topless, in the presence of 50-75
other people, at North Beach in St. Lucie County.

Moffett v. State (1977)
Supreme Court of Florida

340 So0.2d 1155 (Fla. 1977)

FACTS--Two women sunbathed topless, in the presence of 50-75 other people, at
North Beach in St. Lucie County. In connection therewith, they were arrested for
disorderly conduct.

Testimony at an ensuing trial inthe county court reveal ed that while some
witnesses claimed to have been offended by the partial nudity, others had no
objection thereto; no one moved away or left the beach. Both women were found
guilty and sentenced.

ISSUES--Did the women's baring of their breasts contravene the statute in
guestion? Isthat statute constitutionally valid?

OPINION--Since the beginning of civilization, as recorded in Genesis 3:7, public
nudity has been deemed improper. Although changing social values are
doubtlessly expressedinnew modesof dress, weareconvinced that theLegislature
intended to prohibit open exposure of adult female breasts in public
places--including the state's beaches--and will so construe the statute.

In view of the statute's constitutionality having been recently upheld in
another case[not, however, involving recreational nudity], defendants' challenges
in such regard are without merit.

Affirmed.

DISSENT--In light of current trends in modes of attire (including tight-fitting,
semitransparent blouses worn without brassieres), it is not clear that a given jury
can properly interpret moral standards appropriate to a beach situation.
Communities should bewilling to regulate standards of dress by opening portions
of beachesto femaleswho prefer to betopless. Whilecontemporary standardsstill
foreclose public fornication (some persons deem public kissing to beimproper), we
should be guided by the philosophy of Mr. Justice Holmeswho remarkedin an 1897
law review article that "[i]t is revolting to have no better reason for a rule of law
than that it was laid down inthetime of Henry IV." | would hold that there was no
violation here.
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A certain summer resident of thetown believesthat nude
sunbathing and swimming providephysical and spiritual
benefits.

Chapin v. Town of Southampton (1978)
United States District Court, Eastern District of New Y ork

457 F.Supp. 1170 (ED.N.Y. 1978)

FACTS--A certain summerresident of thetown believesthat nude sunbathing and
swimming provide physical and spiritual benefits. Pursuant to an exerciseof these
beliefs, he was arrested on privately owned Gibson Lane Beach for violating the
town's Ordinance 1 which prohibits nude persons in "beach areas" (defined as
those areas extending between the crest of the dunes and the low water mark) and
"adjacent waters." Althoughthechargesweredismissed [for reasonsnot specified
herein], police announced an intent to continue enforcement.

This resident and the Long Island Travasuns (a group whose members
have the same beliefs) now seek declaratory and injunctiverelief with respect both
to Ordinance 1 and to Ordinance 34, which prohibits public bathing without
"suitable bathing dress."”

ISSUES-Do the antinudity provisions of these ordinances violate the
constitutional freedoms of (1) expression, (2) privacy, or (3) association? Isthere
an infringement upon private property rightsinsofar asthe ordinancesapply tothe
privately owned portion of thebeach, i.e., the portion of thedune slopelying above
thehighwater mark? Arecertaintermsin either ordinanceunconstitutionally vague
or overbroad?

OPINION--There appear to beno personal freedomviolations: (1) Thevariouscourt
decisionscited by theplaintiffswherein nudity was accorded protection all involve
a linking with some standard mode of expression, e.g., dance and literature, not
nude sunbathing or swimming which this court holds to be pure conduct. (2) In
recognition that this private beach is contiguous to public beaches both east and
west thereof and is situated within several hundred feet of public parking for 110
cars, a claim of privacy cannot prevail here. (3) Since the ordinances do not
penaize all nudist gatheringsunder all circumstancesandinall places, they cannot
be regarded as materially infringing upon the right of free association.

The plaintiffs use Gibson Lane Beach only as members of the public and,
hence, do not have standing to assert the rights of property owners. Nevertheless,
the authority of the town in promoting the public welfare is beyond question.

In Ordinance 1, the term "nude" seems clear enough when applied to
persons engaged in bathing and sunning whileunclothed. Also, it doesnot appear
unreasonabl e to construe the term "adjacent waters" asthose watersin which the
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nudity of aswimmer can be observed by persons standing on the public beaches;
accordingly, no vaguenessis discernible. Neither isthere overbroadness. Thatis
to say, since nudity is proscribed only in locations where it would significantly
intrude upon others who may be offended, minimal hardship is imposed. In
summary, Ordinance 1 isheld constitutionally valid.

Ordinance 34, however, is more restrictive in that it prohibits public
bathing without "suitable bathing dress." The latter term, which unreasonably
interferes with the liberty to communicate through the wearing of expressive
clothing, imposes more than a minima burden on First Amendment rights.
Therefore, thiscourt holds Ordinance 34 to be unconstitutionally overbroad and its
further enforcement is enjoined.
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At an arboretum... five female students swam and
sunbathed with their breasts exposed. Two... aso
tossed a Frisbee... .

City of Seettlev. Buchanan (1978)
Supreme Court of Washington, En Banc

90 Wash.2d 584, 584 P.2d 918 (1978)

FACTS--At an arboretum belonging in part to the city and in part to the University
of Washington, five female students swam and sunbathed with their breasts
exposed. Two of the group also tossed a Frisbee during this period.

Pursuant to citizen complaints, they were arrested for violating a lewd
conduct ordinance specifically proscribing, inter alia, femalebreast exposure. All
were convicted in superior court, King County.

| SSUES--Are there fundamental differencesin thebreastsof women and men such
that the state Equal Rights Amendment confers no protection upon these
appellants? Is the ordinance in question a legitimate application of legislative
authority?

OPINION--The legislative body was justified in focusing upon the breasts of
females, not only because of their distinctive size and shape but al so, because they
are known to function as an erogenous zone associated with sexual arousal. Such
alink isillustrated by recent articlesintheSeattl e Post-Intelligencer noting (1) the
interest evinced by local male hydro-raceviewersin adinghy carrying four topless
girls, and (2) an attempt in Georgia to forestall traffic accidents through an
ordinance requiring shops to draw their blinds while changing clothes on female
window dummies. In summary, the ordinance does not violate the Equal Rights
Amendment.

The circumstances here do not involve a constitutional exercise of free
expression, but rather, simply adesire by the studentsto baretheir breasts. While
perhaps an increasingly common phenomenon, it does not require accommodation
inthelaw.

Affirmed.

CONCURRENCE--I concur with the mgjority. However, | do wish to comment that
theword"lewd" intheordinancewill unfortunately brand theseyoung womenwith
anill-deserved stigmaand bring to the minds of personslearning of theconvictions
visions of something far different from that which actually occurred.

FIRST DISSENT--It is established law that courts may strike down statutes and
ordinances found to contain arbitrary classifications of the activities covered
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therein. Insofar asthetext of thislewd conduct ordinance exaggeratesthe severity
of passive breast exposure by grouping it with aggressive acts clearly sexual in
nature--viz., genital fondling, masturbation, and intercourse--it is impermissibly
arbitrary. Hence, these women should not have been convicted.

SECOND DISSENT--Laws concerned with physical characteristics peculiar to one
sex only (e.g., wet nurse and sperm donor statutes) do not violate the state Equal
Rights Amendment. Accordingly, since female breastsarefound only onfemales,
| agree with the mgjority that the ordinance prohibiting their exposure does not run
afoul of that amendment.

It does, however, violate the federal First Amendment since its breadth
goes beyond obscene display by proscribing symbolic nudity when used in
advancing artistic expression (irrespective of whether criminal defendants actually
manifest such anintent). Thisisaright having been specifically recognized by the
U.S. Supreme Court in cases involving nude barroom dancing and outdoor motion
picture nudity screened within view of an adjacent street.
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.. .police officer observed a group of nude persons at
Small Beach, Makena, ontheidand of Maui. ...arrested
for open lewdness...

Statev. Bull (1979)
Supreme Court of Hawaii

61 Haw. 62, 597 P.2d 10 (1979)

FACTS--On aJune afternoon, apolice officer observed agroup of nude persons at
Smdl Beach, Makena, on the island of Maui. Two (both male) were bodysurfing
while three others (one male, two female) sunbathed. Following arrest for open
lewdness, all were convicted in the circuit court.

ISSUE--Did the behavior here occur in a context in which others would likely see
and take offense?

OPINION--We note with favor the holding in City of Seattle v. Buchanan [supra
at page 72] that intentional public exposure of certain of the most intimate parts of
the human body constitutes lewdness. A contrary result in Inre Smith [supra at
page 53] arose from the absence in California of acounterpart tothe Hawaii statute
involved here. Additionally, we embrace the rationale underlying the dissent in
Peoplev. Hardy [supra at page 62].

In summary, thereisno difficulty in our holding that the exposure of one's
genitals to publicview isalewd act. Hence, the sunbathing appellants' convictions
are affirmed; the bodysurfing appellants' convictions are reversed since the body
parts essential to conviction could not likely be seen.
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Two women wore only bikini bottoms on Diamond
Head Beach.

Statev. Crenshaw (1979)
Supreme Court of Hawaii

61 Haw. 68, 597 P.2d 13 (1979)

FACTS--Two women wore only bikini bottoms on Diamond Head Beach. In the
particular location, the scantiest of beach attire appearsto bethe norm. Both were
arrestedfor violating theopenlewdnessstatute; they were subsequently convicted
in the circuit court.

ISSUE--Did the women's baring of their breasts constitute a lewd act within the
meaning of the statute?

OPINION--As discussed in State v. Bull [supra at page 74], exposure of one's
private parts constitutes an unlawful lewd act. However, such partsdo not include
femade breasts. In this regard, we note with approval a North Carolina appellate
opinion[inanude barroom dancing case] which construesthese partsaseither the
(2) genital, or (2) excretory organs. The dictionary definition of the first category
confines the scope thereof to the reproductive system, which--in the
female--consists of the vagina, uterus, uterine tubes, and ovaries; the second
category isalso irrelevant to female breasts. Convictions reversed.
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A police officer patrolling the public beach... observed
an individual emerge nude from the water and join a
nude companion sitting on the beach.

State v. Luhnow (1979)
Supreme Court of Hawaii

61 Haw. 70, 597 P.2d 15 (1979)

FACTS--A police officer patrolling the public beach at South Kohala, Island of
Hawaii, observed an individual emerge nude from the water and join a nude
companion sitting on the beach. Present nearby were a middle-aged couple and
another man of unspecified age, all in bathing attire. Following their arrest for
violating the open lewdness statute, the two nudes were convicted in the circuit
court. One now appealsto us.

| SSUE--Did the conduct here fall within the provisions of the statute in question?

OPINION--Per Curiam. Affirmed on the basis of State v. Bull [supra at page 74].

75



Perceiving aloss of property vaues stemming from the
nude usage, residents... filed a suit...

Sylvanev. Whelan (1981)
United States District Court, Eastern District of New Y ork

506 F.Supp. 1355 (E.D.N.Y. 1981)

BACKGROUND--Nude sunbathers have come to frequent the so-called Bay 1
section of RiisPark, County of Queens. Thispark constitutesaportion of Gateway
National Recreation Area, aunit of the U.S. Department of the Interior.

FACTS--Perceiving a loss of property values stemming from the nude usage,
residents of adjacent and nearby communities filed a suit in this court against
Interior officials in which they sought monetary damages and an order requiring
promulgation of restrictive regulations. While the litigation was pending, the
plaintiffs--apparently having become doubtful asto the court'spower to grant such
relief--withdrew both claims and now seek instead aninjunction to abatewhat they
consider a public nuisance. The defendants have moved to dismiss for lack of
subject matter jurisdiction.

| SSUE--Does this court have jurisdiction over the suit?

OPINION--At the outset, we must dispose of some patently inapposite bases of
jurisdiction posited by the plaintiffs: The Federal Tort Claims Act allowsrecovery
of money damages only, affording no right to injunctive relief; the Administrative
Procedure Act does not cover judicial review of agency action or inaction.

Relativetothegeneral "federal question” statute, neither thefiling of asuit
againstfederal officialsnor the occurrenceof an act onfederal land providesfederal
jurisdiction. It seems clear that whether nude bathing constitutes a nuisanceis a
local matter and, hence, does not warrant our either (1) applying federal common
law, or (2) federalizing state law for application to afederal enclave. Thatisto say,
it is unwise to adopt one state's common law (the procedure generally followed in
derivingfederal commonlaw) whichlater could beused asprecedent for application
to widely dispersed areas around the country having diverse sets of sociological
norms or mores. The federal enclave concept is inappropriate since jurisdiction
pertaining to all Gateway civil litigation rests exclusively in thestate courts (under
aspecial agreement with the State of New Y ork).

Defendant officials motion to dismiss granted.
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She was unattired except for a piece of cardboard . . .
suspended in front of her body by a cord hanging from
her neck. Her entire backside and the sides of her
breasts were bared.

Duvallonv. State (1981)
District Court of Appeal of Florida, First District

404 S0.2d 196 (FlaApp. 1981)

FACTS--Engaging in an action to protest public employee corruption, a woman
picketed state government buildingsin Tallahassee. She was unattired except for
apiece of cardboard--twenty-eight by forty-four and one-half inches--suspended
in front of her body by acord hanging from her neck. Her entire backside and the
sides of her breasts were bared. City police arrested her for violating a statute
making it unlawful for oneto "expose or exhibit hispersonin ... [apublic] place or
to go or be naked in such place...."

At atrial in Leon County Court, it was determined that for all intents and
purposes the woman had indeed been naked. Also, in accordance with a prior
holding by our state Supreme Court [in an unrelated case] requiring that conviction
under the statutory language quoted above be contingent upon the
exposure/exhibition having met thetest of another portion of the same statute--viz.,
that it have been "vulgar or indecent"--the trial court held that the defendant's
intentional nakedness in a public place was sufficient. Following conviction, a
circuit court affirmed; she now petitions us for awrit of certiorari.

| SSUE--Wasthewoman'spartial nudity "vulgar orindecent,” without whichfinding
she could not have been properly convicted?

OPINION--While much of the language originally codified in the earliest criminal

statutes haschanged very little over time, evolving public attitude has necessitated

arevision in itsinterpretation. In this connection, the state Supreme Court once
noted that a great many worthy and high-minded people formerly considered the
now-respectable waltz and two-step as promoting works of thedevil. With respect

to the matter before us here, the statutory term at issue--"vulgar or indecent”--is

now construed in Florida as necessarily involving a lascivious exhibition of a
person's sexual organs. Although thiswoman's behavior was certainly bizarre, we

see no evidence of record that she exposed such organs. Certiorari granted and

conviction quashed.
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City officids. . . to enforce various antinudity
ordinances.

South Florida Free Beachesv. City of Miami (1982)
United States District Court, Southern District of Florida

548 F.Supp. 53 (S.D.Fla 1982) Vac'd in part and aff'd in part, 734 F.2d 608 (11th Cir.
1984)

FACTS--City officialsrecently announced their intent to enforcevariousantinudity
ordinances. Thereupon, certain individuals and an organized group--whose
members have long enjoyed nude bathing on a public section of VirginiaKey in
furtherance of a belief that such a lifestyle constitutes a wholesome form of
expression--now bring suit in this court. They seek declaratory and injunctive
relief.

| SSUE--Do the ordinancesin question accord with constitutional protections?

OPINION--Asnoted inWilliamsv. Hathaway and Chapinv. Town of Southampton
[supra at page 63 and page 70, respectively], engaging in nude bathing is not a
protected act. Although theterm "insufficiently clothed" in one of the ordinances
isunclearinthe abstract, it isnot vague where--as here--total nudity isconcerned.
While the generalized character of a state disorderly conduct statute (simply
prohibiting conduct corrupting public morals or outraging public decency)
incorporated by reference into another of the ordinances renders the language
unconstitutionally overbroad, a subsection specifically prohibiting "nudity" and
"exposing of sexual organs' is clear enough to be severable. Thus, the ordinance
can be enforced; an injunction is not appropriate in these circumstances. Order
accordingly.

FURTHER PROCEEDINGS (1984)
United States Court of Appeals, Eleventh Circuit

OPINION--In the absence of either a nexus between nudity and some protected
form of expression or showings of vagueness or overbroadness, the antinudity
ordinances are enforceable in furtherance of legitimate governmental interests.
Accordingly, the portion of the ruling of the District Court withholding an
injunctionis affirmed. However, in recognition that that court's disposition of the
state-statute question (although favorableto plaintiffs) did not control theoutcome
of the proceeding, the declaration of unconstitutionality isvacated for reason that
it isunnecessary.

[HISTORICALNOTE--Janet Reno (Dade County State Attorney) announced onthe
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record that shewasdisclaiming any intention to take action against these plai ntiffs,
albeit reserving the right to enforce existing laws. Ms. Reno was subsequently
appointed U.S. Attorney General in President Clinton's administration.]
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Attired only in a bikini bottom, a woman went
sunbathing on a public beach...

Borough of Belmar v. Buckley (1982)
Superior Court of New Jersey, Appellate Division

187 N.J.Super. 107, 453 A.2d 910 (1982)

FACTS--Attired only in a bikini bottom, a woman went sunbathing on a public
beach, using athree-sided wind screen. Upon becoming aware of an approaching
police officer, she covered her chest with a straw hat. However, pursuant to the
officer's complaint that she had been visible from at least one direction, she was
tried in the municipal court for violating a borough ordinance proscribing public
nudity, indecent or lewd dress, or unnecessary exposure of the person.

Notwithstanding testimony that the woman's manner of sunbathing was
prompted by adesire to avoid unsightly skin marks and discomfort fromwearinga
bikini top, she was convicted.

On appeal, theLaw Divisiondid not addressher claim of vaguenessinthe
ordinance, but it reversed the judgment--without ruling on the merits--on the
ground that the borough had wrongfully preempted a state indecent exposure
statute. The borough now appealsto us.

| SSUES--By enacting the state statute (directed toward such sexually aggressive
acts as exposure of the genitals to nonconsenting persons), did the Legislature
intend to preempt municipalities from prohibiting forms of nudity not rising to the
level of lewdnessbut, neverthel ess, regarded by the community asindecent? Isthe
ordinance unconstitutionally vague?

OPINION--The borough ordinance did not preempt the state statute. First, that the
state enactment was not intended to exclusively occupy the field is shown by
legislative history specifically excluding from its scope both cult nudism and
brevity of beach attire. Second, since public nudity isamatter of particular concern
to the seashore resort communities, dealing with it does not inherently require a
uniform, state-wide approach.

Although the ordinance was amended following institution of these
proceedings so as to define nudity with more specificity (i.e., it now identifiesthe
portions of the body which cannot lawfully be exposed asthe anus, genitals, pubic
area, and female breasts), we are satisfied that it met constitutional muster from the
outset. That isto say, it gave persons of ordinary intelligence fair notice that
topless sunbathing by afemale adult lying on her back is prohibited.

Reversed and remanded for atrial de novo on the merits.
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A woman picketed the Police. . . clad only in asign
hung across the front portion of her body.

Duvallonv. Florida (1982)
United States Court of Appeals, Eleventh Circuit

691 F.2d 483 (11th Cir. 1982) Cert. denied, 460 U.S. 1073, 103 S.Ct. 1533, 75 L.Ed.2d
953 (1983)

FACTS--A woman picketed the Police Department in Miami [thereasontherefor is
not specified] while clad only in a sign hung across the front portion of her body.
She was arrested for breach of the peace/disorderly conduct, convicted, and fined
$500 plus court costs; astate circuit court affirmed.

At a hearing in Dade County Court two years later to ascertain why
payment had not been made, the woman testified that she had no money. That
court stayed execution of the sentencein order to afford her an opportunity to make
at least a partial payment, thus averting a contempt citation; after sixty days, she
would bejailed if acontinued refusal to pay were found willful.

She then filed a petition in U.S. District Court for federal habeas corpus
relief. Upon recommendation of the magistrate, she was found [in an unreported
opinion] to be not in custody (a condition precedent for prevailing in a habeas
corpus action); hence, the petition was dismissed for lack of jurisdiction. The
woman now appeals to us.

| SSUE--Has the habeas corpus custody requirement been met?

OPINION--Appellant's argument is as scanty as her attire at the time of arrest.
Although a petitioner need not be under actual physical restraint for purposes of
the habeas corpusstatute (not disqualifying, e.g., those who may be on probation,
parole, or bail), relief thereunder is available only to thosein custody. Inthiscase,
the state court judgment imposes only afine with no provision for incarceration;
hence, appellant isnot in custody. If sheislater incarcerated for refusal to pay the
fine, that penalty would be separate from the original conviction. In such an
eventuality, she could then return to the federal forum, provided state remedies
have been exhausted. Affirmed.

CERTIORARI DENIED (1983)
Supreme Court of the United States
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.. .observed deeping in the nude. . .

Goodmakersv. State (1984)
District Court of Appeal of Florida, Second District

450 So.2d 888 (FlaApp. 1984)

FACTS--Anindividual was observed sleeping in the nude, face up, on adock near
Pelican Bay Nurseriesin Collier County. Charged in an information with violating
an indecent exposure statute, he entered a plea of not guilty. In a motion to
dismiss, it was asserted that his sexual organswere not in astate of arousal. Upon
a denial of the motion, he changed his plea to no contest. His subsequent
conviction in the county court was affirmed by a circuit court; a motion for
rehearing was denied. He now petitions usfor awrit of certiorari.

| SSUE--Was the conviction contrary to a previous interpretation of the indecent
exposure statute by the state Supreme Court [in a case unrelated, however, to
recreational nudity] in which it was held that--in the absence of lewdness or
lasciviousness--mere nudity is not indecent and, hence, not prosecutable under
that statute?

OPINION--In ourview, the L egislatureintended that the form of nudity engagedin
by thispetitioner be made unlawful under theindecent exposure statute (in addition
tothedisorderly conduct statute used by the prosecution inMoffett v. State [supra
at page 69]). Nevertheless, we are constrained to follow our state Supreme Court's
construction of theindecent exposurestatutewhich requiresfor convictionthat the
nudity becoupledwithlewd or lasciviousconduct. Sincesuchtermsarecommonly
restricted to situations involving lust or eagerness for sexual indulgence,
petitioner's act of sleeping did not constitute a violation. Certiorari granted and
conviction reversed.
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.. .afemale jogger wearing only a bathing suit bottom
was arrested. . .

McGuirev. State (1984)
District Court of Appeal of Florida, Fourth District

466 S0.2d 236 (FlaApp. 1984) Aff'd, 489 S0.2d 729 (Fla. 1986)

FACTS--At Air Force Beach in John D. MacArthur State Park, a female jogger
wearing only abathing suit bottomwas arrested on a day in May for violating a
park system regulation proscribing indecent exposure of the person and requiring
bathing costumes to conform to "commonly accepted standards." The areain
guestion haslong had atradition of nude usage. Moreover, evidence introduced
at the woman's subsequent trial established that the former property owner (who
originally donated the site to the park system) had customarily bathed nude at the
location.

Thewoman was convicted; acircuit court upheldthat judgment. Thecase
isnow here on her petition for certiorari.

| SSUE--Isthe phrase "commonly accepted standards” (as used in the regulation)
sufficiently intelligibleto permititsapplicationto bare-breasted women on abeach?

OPINION--Per Curiam. Affirmed.

DISSENT--It is significant that nudity had been acceptable on thisbeach for many
years prior to petitioner's arrest. If topless jogging here by a female is to be
considered a crime, the regulation should say so in clear language. | would hold
that, as presently drafted, it is unenforceable for vagueness.

CONCURRENCE--I sympathizewith the dissent. However, thecircuit court did not
essentially depart from the requirements of the law.

FURTHER OPINION ON REHEARING--The petition for rehearing is denied upon
the authority of Moffett v. State [supra at page 69, which case held that female
toplessnessissubject to astate disorderly conduct statute]. However, petitioner's
request to certify a constitutional question to the state Supreme Court is granted.

PARTIAL CONCURRENCE/PARTIAL DISSENT--I agree with the mgjority in
certifying the question; however, | dissent on the merits and would grant the
petition for rehearing. Vagueness of the "commonly accepted standards"
regulation is apparent from one park officer's having testified that atiny seashell
covering just the nipple would suffice to comply, while another officer indicated
that he was unsure of compliance when telltale bathing suits divulge underlying
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nipple erection or pubic hair.

Thus, linking minimally clad female bathers with indecent exposure is a
subjective exercise in the mind of the beholder, with one's chances of arrest
dependent upon the unbridled discretion of whichever officer happens to be on
duty. Itisaxiomatic that a regulation should give clear and fair warning as to the
conduct it isintended to prohibit.

CONCURRENCE--The phrase " commonly accepted standards" may be vague, but
we do not need to reach it here because the regulation also proscribes "indecent
exposure." | suggest there are very few citizens of this state who would not agree
that an adult female presenting herself in public naked from the waist up is
engaging in indecent exposure.

Moreover, the dissent's discourse on skimpy bathing suit tops and pubic
hair isinapt. Inthiswoman's case, we are concerned only with breast baring. Her
top was neither decent nor indecent, it was nonexistent.

FURTHER PROCEEDINGS (1986)
Supreme Court of Florida

ISSUE--Is the "commonly accepted standards' regulation unconstitutionally
overbroad and vague insofar as it facially applies to, e.g., beachgoers wearing
provocative, but otherwise acceptable, bathing attire?

OPINION--Petitioner's argument must fail because the regulation in question does
not reach a substantial amount of protected conduct. We note also that a park
officer had previously warned her against sunbathing topless; thus, she was on
notice as to the existence and scope of theregulation. Whileit perhapscould have
been more precisely drafted, we will not second-guess language not
constitutionally infirm. The reasoning expressed by this court in Moffett for
prohibiting adult femal esfrom exposing their breastson public beachesapplieshere
aswell. District Court opinion approved.

FIRST DISSENT--Sincethelocation where petitioner was arrested had undeniably
become--by custom--a clothing-optional beach, both citizenry and park officers
would necessarily have difficulty in determining whether female toplessness falls
within the state-wide "commonly accepted standards" regulation. Also, sincethe
prosecution inMoffett proceeded under astatute, theholdingthereinisinapplicable
as precedent in the instant case, predicated as it is upon an administrative
regulation. Moreover, themajority'srelianceupon the officer'sprior warning (based
merely upon hisinterpretation of the regulation) blurs the focus of itsinquiry and
does not remove the cloud of vagueness.

Tolerance of topless female sunbathers in afew segregated areas along
Floridas lengthy coastline would hardly destroy the moral fabric of society,
particularly in light of the sore need to channel police resources against violent
crime. Sometime in the future, people will chuckle over the majority's action.
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SECOND DISSENT--In my view, the pertinent regulation is unconstitutionally
vague and, hence, unenforceable.

85



A woman was arrested . . . while sunbathing topless. .

Statev. Turner (1986)
Court of Appeals of Minnesota

382 N.W.2d 252 (Minn.App. 1986)

FACTS-A woman was arrested on an early September day while sunbathing
topless at Wirth Park, Minneapolis. Her act purportedly violated an ordinance
proscribing, inter alia, exposurein city parks of adult femal e breastsbel ow thetop
of the areola (except for artistic performances at which no a coholic beverages are
sold). A nonjury trial in the municipal court, Hennepin County, resulted in
conviction and imposition of a sentence.

ISSUES-Is the ordinance in question (1) excessively restrictive with respect to
freedomof expression, (2) overbroad by its application to nonlewd conduct, or (3)
transgressive of equal protection guarantees?

OPINION--Notwithstanding a constitutional right to public expression, advocacy
of beliefsis subject to regulation when it is combined with conduct antithetical to
legitimate governmental interests protecting societal norms. Thisisparticularly so
when alternative means not violative of criminal ordinances (e.g., a petition to
authorities for repeal of such ordinances) are available.

There is no constitutional specification that regulation of nudity is
permissible only when it is accompanied by some lewd act.

Since men and women are dissimilarly situated with respect to breast
function, no invidiousdiscrimination arisesfrom the gender-based classificationin
this ordinance. Hence, preservation of public decency and order may be advanced
by the slight difference [sic] in clothing requirementsimposed upon thetwo sexes.

Affirmed.

86



.. .wearing only a cardboard sign (purporting to be a
form of petition) covering the front of her bodly. . .

Duvalon v. District of Columbia (1986)
District of Columbia Court of Appeals

515 A.2d 724 (D.C. 1986)

FACTS--A woman walked back and forth on the plaza at the U.S. Supreme Court
building while wearing only a cardboard sign (purporting to be aform of petition)
covering the front of her body from the neck to below the knees. Charged with
indecent exposure of the person, she was convicted in the superior court.

| SSUE--Are buttocks deemed to be included in statutory referencesto genitalia?

OPINION--The indecent exposure statute is a codification of the common law,
which--in theabsenceof statutorily defined elementsof acrime--iscontrolling. The
common law of this jurisdiction derives from British precedents observed in
Maryland [from which the District of Columbiawasformed] in 1801. Courts of that
state have construed indecent exposure asthewillful andintentional public display
of one's private parts or person. When, for example, these terms were applied to
males in a number of nineteenth century English cases, the Queen's Bench
determinedthat they served aseuphemismsfor penis. Americancommon law cases
are in accordance with those of England. Hence, "person” in the statute
corresponds to genitalia portions of male and female anatomy; by inference then,
exposure of one's bare buttocks is not interdicted. Reversed and remanded for
entry of ajudgment of not guilty.

DISSENT--The mgjority applies too narrow an anatomical definition in evaluating
appellant's behavior.
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.. . discovered sunbathing nude with his wife and two
small children.

People v. Hollman (1986)
Court of Appeals of New Y ork

68 N.Y.2d 202, 507 N.Y.S.2d 977, 500 N.E.2d 297 (1986)

BACKGROUND--The beach at Riis Park, Bay 1, in Queens County has cometo be
known as a clothes-optional area. Over a period of years, police have received
complaints of nudity thereon.

FACTS--On two occasions, a certain individual was discovered sunbathing nude
with hiswife and two small children. Each time, he was arrested and charged with
violating a state indecent exposure statute.

At anensuing criminal court benchtrial, he moved to dismissthe charges.
He professed in such motion hisbelief in the naturist philosophy which holdsthat
open social nudity promotes health, permits heightened awareness of human
similarity and vulnerability, and presents an alternative to the repression of
puritanismand the degradation of pornography. The motion was denied and he
was convicted. Failing to find any cognizable constitutional protection, the
Appellate Term affirmed [in an unreported opinion].

| SSUES--Was the nudity here aform of symbolic expression protected by the First
Amendment? Is the statute in question facially overbroad such that it could be
applied to commonplace activities, e.g., nude modeling in art class? |sthere a
Fourteenth Amendment right to be nude in public?

OPINION--Rather than imparting defendant's complex philosophical views, nude
sunbathing may convey to others no communicative message beyond simply a
desire to acquire an even tan. However, even if such nudity could be assumed to
deliver an expressive message, the state may nevertheless prohibit it under its
police power if a substantial governmental interest is advanced thereby.
Accordingly, since beach nudity may be perceived as antithetical to the provision
of family recreational facilities, it is subject to control. Defendant retains other
alternatives by which he may exercise his First Amendment freedoms.

There is no overbreadth substantial enough to invalidate the statute.
Potential impermissibleapplicationsrepresent only atiny fraction of conduct within
its reach; moreover, they may readily be severed from defendant's constitutionally
proscribable acts.

No court has yet discovered Fourteenth Amendment guarantees
permitting offensive conduct in public. Since displays of nudity are not essential
to an ordered system of liberty, the alleged rights asserted by the defendant here
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will not be recognized.
Affirmed.
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... sexist and repressive laws permitting only malesto
bare their chestsin public places. . .

Peoplev. Craft (1986)
City Court of Rochester (New Y ork)

134 Misc.2d 121, 509 N.Y.S.2d 1005 (City Ct. 1986) Rev'd, 149 Misc.2d 223, 564
N.Y.S.2d 695 (County Ct. 1991) Rev'd sub nom. People v. Santorelli, 80 N.Y.2d 875,
587 N.Y.S.2d 601, 600 N.E.2d. 232 (1992)

FACTS-In aneffort to protest assertedly sexist and repressivelawspermitting only
malesto bare their chestsin public places, seven women planned to remove their
shirtsat Cobbs Hill Park on aday in June. Prior to the event, they issued a press
release, called ameeting to discuss the issues that was attended by sixty people,
and engaged in radio and television interviews.

Uponimplementation of their plan, thewomenwerecharged withviolating
a state antinudity statute prohibiting public exposure of bare female breasts
(originally titled "exposure of afemale"). A trial was convened in this court; they
now move for dismissal.

ISSUES--May government regulate nudity? May acriminal statute target females
only? Isthisstatutevoid for vagueness? Isthereafundamental right to determine
one's own physical appearance? Arethere First Amendment considerations here?

OPINION--Differentiating between (1) simply the manner in which one dresses or
wears his hair, and (2) conspicuous nudity, the statute in question rightfully
protects the public from being accosted by women with bared breasts. While
courts have held that some discreet private acts may lie beyond the reach of
government, public conduct falls within the scope of regulatable activity unless a
fundamental right isinvolved. Based upon People v. Hollman [supra at page 89],
nudity is not sheltered by such aright.

This gender-based classification of breasts is grounded upon public
concepts of morality, not stereotyped and archaic notions of sexual pleasureasthe
defendants claim. That isto say, the sight of women's breasts is deemed by the
community as more offensive than that of men's (notwithstanding that exposure of
the latter may also be unpal atable to some).

Although the defendants see an inherent paradox insofar as a
contemporary magazinecover (ontheFebruary 10, 1986, issueof Sports|llustrated)
depicts a woman whose swimsuit exposes most of her breast below the nipple,
vis-arvis theNew Y ork statutory requirement that the lower portion of the breast be
covered (except when entertaining, performing, or breast-feeding), the statute
nevertheless clearly covers their conduct. Thus, their challenge for vagueness
cannot prevail.
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While abaring of the breastsmay promoteapositive concept of awoman's
body (a notion articulated at thetrial by Dr. Melissa Farley, aclinical psychologist
who testified in behalf of the defendants), neither the Ninth Amendment's
reservation to the Peopl e of so-called penumbral rightsnot explicitly set forthinthe
Constitution nor any other provision confers aright to nudity under the aegis of
controlling one's personal appearance.

However, unlike the factual situationinHollmanwhereinthat defendant's
act consisted of nothing more than sunbathing, these defendants engaged in acts
designed to convey a particularized message. As such, they are shielded by the
First Amendment freedoms of speech, assembly, and petition for redress of
grievances. In recognition that the nudity here was confined to a solitary
occurrence in a limited area of the park and persons who might potentially be
offended werewarned in advance, imposition of criminal penaltiesisnot warranted.

Charges dismissed.

FURTHER PROCEEDINGS (1991)
Monroe County Court

OPINION--Pursuant to appeal by the People, this court notes that while the First

Amendment does, indeed, safeguard the expression of ideas, no one has a
guaranteed right to select the means of communication to be used. The scope of

the antinudity statute--designed to defend the public from invasions of its

sensibilities-is no greater than essential tofurther theintended goal. Reversedand

remitted.

FURTHER PROCEEDINGS sub nom. Peoplev. Santorelli (1992)
Court of Appeals of New York

OPINION--In this case (in which a constitutional equal protection question was
raised at thetrial court level), the People have not bornethe burden of proving that
the antinudity statute's gender-discrimination provision serves an important
governmental interest. However, the statute may nevertheless be construed in a
manner by which a presumption of constitutionality is maintained. In People v.
Price [supra at page 61], this court held that a woman walking on a public street
with her breasts exposed through fishnet material did not transgress an earlier
version of the statute (titled "exposure of afemale," the declared purposefor which
being elimination of topless waitresses) because her behavior was not lewd in a
commercial setting. We believe the rationale underlying Price--not the equal
protection question--should be controlling here. The order of the Monroe County
Court isreversed and the informations are dismissed.

CONCURRENCE--Disposition of the case at bar on the theory that the facts here
appear similar to those in Price (as the mgjority has concluded) is questionable
since (1) commercia lewdnessis no longer arequired element for conviction, and
(2) these appellants' motivation was based upon a political, rather than a fashion,

91



statement.

Instead, | would look to the constitutionality of the antinudity statute
which proscribes bottomlessness by all persons, but exposed breasts only in the
case of females. While the Legislature'simplicit reason for differentiating breasts
by gender was that of protecting public sensibilities, its classification of a group
associated with ahistory of social prejudice (i.e., women) is highly tenuous. That
many in our society regard the uncovered female breast with a prurient interest is
itself asuspect cultural artifact rooted in centuries of prejudice and bias. Theequal
protection clauses are intended to ensure that public sensibilities grounded in
unexamined stereotypes do not become enshrined as official governmental policy.
Viewed against such principle, the gender-based provision of the statute in
guestion cannot--on this record--withstand constitutional scrutiny.
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The township then enacted a local ordinance
specifically outlawing public nudity.

Tri-State Metro Naturists v. Township of Lower (1987)
Superior Court of New Jersey, Law Division

219 N.J.Super. 103, 529 A.2d 1047 (1987)

LEGISLATIVE HISTORY --For most two decadesuntil recently, nude sunbathing
transpired at Higbee Beach (located in a state-owned wildlife preserve bordering
Delaware Bay along the southern tip of Cape May County) without police
interference. However, during thelast two or threeyears, Lower Township arrested
persons found nude thereon for violating state obscenity laws prohibiting lewd
conduct. Although convictions resulted, they were reversed on appeal on the
ground that nudity alone was held not to constitutelewdness. Thetownshipthen
enacted alocal ordinance specifically outlawing public nudity.

FACTS--Members of an unincorporated organization, created for the purpose of
furthering a clothing-optional lifestyle in the New Jersey-New Y ork-Connecticut
area, have long been involved in nude bathing, lobbying, information
dissemination, and furnishing of legal counsel as appropriate. Certainindividuals
belonging to such organization were arrested and charged with violating the
township's antinudity ordinance.

Thereupon, theorgani zationinstituted thissuit seekinginvalidation of the
ordinance. The State of New Jersey--having promulgated a wide variety of
regulations covering the area, though without specifically addressing nudity--has
intervened on the side of the organization on the ground that the township lacks
jurisdiction.

ISSUES--Does the township ordinance infringe upon constitutional safeguards
relative to (1) Freedom of expression, (2) Right to privacy, (3) Freedom of
association, (4) Vagueness, (5) Nudity as a protected liberty, and (6) State
preemption? Doesit transgress state sovereignty?

OPINION--None of plaintiff's six enumerated claims has merit: (1) Any nonverbal
expression that may be inherent in nude sunbathing is neither sufficiently distinct
in itself nor combined with any form of expression to accord it protection. (2)
Privacy rightsdo not extend from one'shometo siteswhere they run afoul of moral
views and sensihilities of others. (3) No authority has been advanced to support
the notion that a gathering of nudistsin public converts what is otherwise legally
banned activity into protected association. (4) Thiscourtisbound by the appellate
opinion in Borough of Belmar v. Buckley [supra at page 81] which held that there
is nothing vague about public nudity prohibition. (5) Any fundamental right to be
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left alone to engage in activities uniquely personal isincompatible with the public
nature of open nude sunbathing. (6) TheBuckley court determined that antinudity
provisions in the State criminal code are directed toward matters of lewd sexual
aggression, rather than beach attire which may be controlled locally.

However, whilelocal governmental unitsmay enact regulatory ordinances
outside the scope of the state criminal code, the state can nevertheless withhold
from them any powers it chooses. Accordingly, since New Jersey previously
promulgated broad regulations for the area in question, principles of state
sovereignty preclude the township from enforcing itslocal antinudity ordinance at
HigbeeBeach, irrespectiveof whether it actually conflictswiththestateregulations.

The arrests previously made cannot stand and will, therefore, be
dismissed; a permanent injunction will be entered against the township.
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.. .women desire to enjoy beach pleasuresin the nude.

Craft v. Hodedl (1988)
United States District Court, District of Massachusetts

683 F.Supp. 289 (D.Mass. 1988)

FACTS--A number of women desire to enjoy beach pleasures in the nude, while
others wish to expose their breasts--deemed by them as mere secondary sexual
characteristics similar to malefacial hair--asameans of communicating expressions
of opposition to an asserted exploitation and inequitable treatment of femalesin
American society. Accordingly, they now bring an action in this court against the
Secretary of the Interior, seeking invalidation of a Cape Cod National Seashore
antinudity regulation.

ISSUES-Is the holding in Williams v. Hathaway [supra at page 63], that
constitutional protection does not confer an unrestricted right to bathe nude at the
Seashore, controlling here? Does the antinudity regulation advance substantial
governmental interests justifying time, place, or manner restrictions upon the
exercise of free expression? Does the regulation violate the equal protection
component of the Fifth Amendment insofar as it applies to the breasts of females
only?

OPINION--Theplaintiffsinthe case at bar have not demonstrated thatWilliamshas
lostitsvitality. | find it controlling law.

Plaintiffs attempt to combinenudity with apolitical or ideol ogical message
must fail. While they claim that bare breasts convey a specific message of protest,
in actuality their exposure presents a medium by which avariety of messages may
be perceived, including the polar opposite in instances where female breasts are
incorporated into obscene materials concerned with manipulation, abuse, or
domination. However, even construing plaintiffs' shirtfree appearance at the
Seashore asconstitutingexpressiveconduct, thecontestedregul ation--dealingwith
the manner by which (not whether) viewpoints or artistic performances may be
presented--satisfies all the requirements of constitutional muster, viz., it (1) favors
no group over another; (2) protectsagainst aninflux of demonstratorsand voyeurs;
(3) avoidslegitimatizing apublic nuisance by keeping the entire Seashore available
to all users, including those offended by beach nudity; and (4) leaves open print
and broadcast media for communicating views, albeit the ensuing publicity would
be less effective when made clothed rather than naked.

The different treatment accorded male and female breasts simply reflects
a physical difference between the sexes, having implications for the moral and
aesthetic sensibilities of many. Assuch, itissubstantially related to achievement
of the Government'sinterest in protecting agai nst aninvasion of those sensibilities.

Judgment for defendants.
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Nude beach use affects birds!

New England Naturist Association, Inc. v. Larsen (1988)
United States District Court, District of Rhode Island

692 F.Supp. 75 (D.R.I. 1988)

BACKGROUND--Moonstone Beach, located on Block Island Sound, forms a part
of Trustom Pond National Wildlife Refuge. Situated within the Town of South
Kingston, it isadministered by the U.S. Fish and Wildlife Service.

Inrecentyears, theagency hasbecome concerned that ongoing publicuse
of the beach was adversely affecting certain bird species, viz., the Piping Plover
(officially designated as endangered) and the Least Tern. To improve bird feeding
opportunities, a portion of the beach was placed behind arestrictive fence. Later,
it was decided to extend the restricted area along the entire beach during the April
1-August 31 nesting season. Theextended fenceranges57-83feet abovethemean
high-waterlineseparating federal property fromthestate-ownedintertidal zone(i.e.,
the area between the low- and high-water lines) which the Rhode Island
Constitution holdsintrust for use by the peoplein exercising their guaranteed right
of shoreline passage.

FACTS--Personsinterested in pursuing nudism havelong gathered at M oonstone
toengageinrecreational activitiesinthenude. A corporate association established
to foster such endeavors, together with certain nudist and nonnudist individual s,
now petition this court. They seek a preliminary injunction requiring dismantling
of the fence.

| SSUES--Did the partition of the beach usurp state jurisdictioninsofar asthe fence
location was erroneously derived from geodetic survey information, rather than
18.6-year M etonic cycle dataas specified by statute? |sthereaconstitutional right
to benudein public? Wasthe wildlife agency's erection of the fence permissible,
absent its filing with the State of Rhode Island of a Consistency Determination
Certificate and the preparation for the Council on Environmental Quality of an
Environmental Impact Statement?

OPINION--In spite of the federal surveyor's mistake, the fence is set back far
enough from the intertidal zone to afford more than ample margin of error.
Therefore, plaintiffs' claim that the service lacks dominion over the fenced-in area
iswithout merit.

Caselaw hasconsistently rejected argumentsthat nude public sunbathing
is constitutionally protected as a mode of expression, aform of association, or a
right of privacy. Theseplaintiffshavenotidentified any such protection, historical
useof the beach by nude bathers notwithstanding. No evidence suggeststhat the
plan isaimed directly or indirectly at nudists, i.e., they stand on the same footing
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as clothed persons with respect to access. |nthe absence of any showing that the
federal actionstaken herewere arbitrary, capricious, or an abuse of discretion, they
will not be set aside.

The failure to have filed a Consistency Determination Certificate is
irrelevant since no clear relationship linking the fence to the state intertidal zoneis
apparent. Failure to have prepared an Environmental Impact Statement is of no
consequenceto the outcome of this proceeding since statutory requirementsto do
so aretriggered only by actionsharming ecosystems, not tangential activitiessuch
as sunbathing.

In summary, since (1) the plaintiffs have not demonstrated alikelihood of
success on the merits, and (2) the injury they could expect to suffer from the
withholding of a preliminary injunction does not outweigh the environmental
damage that would be inflicted if one were granted, the request therefor is denied.

[EDITORIAL COMMENT -- See another case involving this plaintiff at page 43
supra.]
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. . . aconservation enforcement officer observed an
individual completely nude on a beach at Pu'u Oldi in
Makena State Park, Maui.

State v. Rowley (1988)
Supreme Court of Hawaii

70 Haw. 135, 764 P.2d 1233 (1988)

LEGISLATIVE HISTORY--The state Administrative Procedure Act requires
agencies of the state government to publish advance notice prior to adopting,
amending, or repealing their rules. Such notice must clearly identify the substance
of the rules under consideration, thus affording interested persons meaningful
opportunities to participate in the rulemaking process. Accordingly, the
Department of Land and Natural Resources placed a 1971 newspaper notice in the
Honolulu Star-Bulletin, announcing that hearings would be held to consider
proposed rules (described in general, nonspecific terms only) to govern use of
parks, recreational areas, and historic sites. Following such hearings, rules were
adopted to prohibit, inter alia, swimming, sun bathing, and walking in the nude.

To comply with subsequent | egislation mandating that all state agencies
recast their existing rules into a newly prescribed format, a second notice was
placed in 1981. It announced forthcoming hearingsto facilitate such recasting and
to consider minor modifications, specifically noting, however, only a proposed
repeal of obsolete rules dealing with submerged mineral exploration. At the 1981
hearings, certain persons suggested deleting the 1971 antinudity rulesin view of
their apparent overlapping with state statutes. Rejecting the suggestion, however,
the department retained the rules but modified them by changing the words "sun
bathing" to "sunbathing" and inserting language prohibiting nude outdoor
showering.

FACTS-In 1987, a conservation enforcement officer observed an individual
completely nude on a beach at Pu'u Olai in Makena State Park, Maui. Signs
prohibiting nudity were posted inthearea. Following arrest by policefor violation
of the antinudity rules, he was convicted in the circuit court.

| SSUE--Did the department adequately comply withthe public noticereguirements
of the Administrative Procedure Act?

OPINION--The 1971 antinudity rules wereinvalid and unenforceable ab initio for
lack of specificity inthe notice; the 1981 ruleswere similarly defective. Conviction

reversed.

DISSENT--Any failure of the 1971 rulemaking to have complied with the notice
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requirements should not invalidate a post-1981 arrest. That is to say, upon
incorporation of the 1971 rulesinto the state's permanent register of administrative
rules, the public was thus made aware of the nudity prohibition. Indeed, such
awareness was confirmed by the dialogue relative to nudity that transpired at the
1981 hearings. Sincethe noticepublished for thelatter hearingsindicated that they
would cover al of the previously promulgated (i.e., 1971) rules,inclusion therein of
the antinudity ruleswas necessarily inferred. Consequently, | would affirm.
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An organization of social nudists desires to arrange a
public display of nudism on the beach at Assateague
Isand, Virginia

National Capital Naturistsv. Board of Supervisors (1989)
United States Court of Appeals, Fourth Circuit

878 F.2d 128 (4th Cir. 1989)

FACTS--An organization of social nudists desires to arrange a public display of
nudismon the beach at Assateague I sland, Virginia. Among the planned activities
are airbathing, sunbathing, and the staging of an original drama especially
conceived for the occasion. In an effort to counteract an Accomack County
antinudity ordinance purportedly (1) violating their rights under federal and state
constitutions, and (2) exceeding the county's authority granted by the
commonwealth, the organization--together with certain individuals--filed a
complaintinU.S. District Court, seeking declaratory andinjunctiverelief. However,
that court stayed the proceedings and abstained from addressing federal questions
until an appeal could be pursued in the state courtsto obtain resolution of the state
issues (both constitutional and statutory). We affirmed. 795 F.2d 82.

Accordingly, the plaintiffs brought suit in the local circuit court, seeking
astate interpretation of the ordinance and alleging that the county had exceeded
its legislative authority (omitting, however, discussion of their state constitutional
claims). Thecircuit court held that (1) the meaning of the ordinance was clear, (2)
it applied to plaintiffs, and (3) its restrictions were within the county's police
powers. Plaintiffs appeal of that decision to the Virginia Supreme Court was not
timely perfected, the mandatory filing date being missed by twenty days. They
acknowledge that there was no good cause for their lateness but simply contend
that it was not intentional. Their motion for an extension of time was denied.

Next, the plaintiffs moved in the District Court to have the federal stay
lifted; the motion was denied for reason that there had not been full compliance
with the terms of the abstention order, i.e., the state constitutional claims had not
been adjudicated in the circuit court. TheDistrict Court also declined to certify the
state issues to the Virginia Supreme Court (a procedure that became available
during the pendency of theinstant case) becauseto do so would render the circuit
court decision anullity. The plaintiffs now appeal the [unreported] District Court
decision.

ISSUES-Is federal abstention appropriate while awaiting state interpretation of
state statutes and state resolution of state constitutional questions? Should the
District Court have overriddenthe VirginiaSupreme Court'sdisposition of the state
proceedings (i.e., the latter court's refusal to accept the late appeal) by either
hearing argument at the federal level or certifying the issuesto that court?
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OPINION--It iswell established that not all forms of nudity violate statelaw. Thus,
an authoritative interpretation of the relevant state statutes in state courts as
contemplated by the abstention order (e.g., does the county ordinanceaccordwith
astate statute prohibiting nudity only when associated with obscene display or
exposure?) would have assisted in resolving--or at least narrowing--the federal
questions. Appellants' state constitutional claimsal so should have been presented
to the state courts since the latter have shown a willingness to invalidate
provisions of state law that would, nevertheless, withstand federal scrutiny. Such
state court review of state enactments promotes the avoidance of needless
consideration or invalidation on federal grounds.

In view of appellants having expressly reserved their state (as well as
federal) constitutional claims for adjudication in the District Court, and in
recognition that under the Virginia Supreme Court'srulesamotion for an extension
of afiling date can be granted only when abridgment of constitutional rights isin
guestion, the latter court should not be faulted for declining to accept the appeal.
We will not encourage disrespect forthe state procedure by now allowing the case
to return to federal court. Also, we hold that the District Court did not abuse its
discretion in declining to certify the state issues to the Virginia Supreme Court,
since that procedure was not in effect at the time of its exercise of abstention. For
us to do so now in behalf of alitigant who has failed to comply with the state
court's time bar would frustrate cooperative judicial federalism.

Affirmed.
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. .. Sheriffs. . . encountered 25-30 women--all naked
above the wal st--on Durand-Eastman Beach.

Peoplev. David (1989)
City Court of Rochester (New Y ork)

146 Misc.2d 115, 549 N.Y.S.2d 564 (City Ct. 1989) Rev'd, 152 Misc.2d 66, 585
N.Y.S.2d 149 (County Ct. 1991)

FACTS-On a June afternoon with the temperature in the high eighties, a
waterborne sheriff'sdeputy patrolling the L ake Ontario shorelinereceived amarine
radio message advising that naked people had been sighted on Durand-Eastman
Beach. After mooring hisboat and going ashore, he encountered 25-30 women--all
naked above the waist--sunbathing, playing volleyball, or picnicking. Upon his
admonishing them that public exposure of femal ebreastsisunlawful, many covered
themselves. However, when the nineindividuals named in this action declined to
do so, the deputy authorized their arrest by arriving patrol car officers. All were
fingerprinted and booked for violating a state antinudity statute specifying that
private or intimate body parts (defined to include female breasts) must be clothed
in public. [Three of the nine also were defendantsinPeople v. Craft, supra at page
91]

At an ensuing trial in this court, Dr. Rita Freedman (a speciaist in
developmental psychology) testified in the women's behalf that the primary
physiological characteristics which distinguish the two sexes and which facilitate
reproduction of the human species do not include the breasts of either sex. She
stated that the female breast is a primary sexual characteristic only in a
psychological sense that is cultural rather than natural in origin. The defendants
maintain that puritanical |lawssuch astheonein question herehaveinvested female
breasts with an erotic power which would quickly dissipate if they were publicly
exposed.

ISSUES--Did the Legislature abuse its power in ordaining the minimum clothing
requirements? Is there justification for banning the exposure of female--but not
male--breasts?

OPINION--Establishing public decency is critical to the identity and self-worth of
any society. This country historically accepts Judeo-Christian teachings, from
whichwehave adopted inextricably interwoven ethicsof nudity and morality. They
areillustrated allegorically by the biblical storiesinGenesis which have permeated
the collectiveconscienceof our civilization for thousandsof years. Viewing nudity
as a catalyst for shame and immoral behavior, our 150-year-old Legislature has
simply codified standards long observed by western peoples; Governor Cuomo
also approved the bill. Laws emerge at the upper levels of the graph of human
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experienceand reflect that which has gone before and which hasal ready bound the
community together. From this perspective, the clothing requirement provision
rests upon arational basis. Additionally, our state Court of Appeals upheld its
validity in People v. Hollman [supra at page 89].

This court rejects defendants' argument that commonplace exposure of
femde breasts would remove their erotic characteristic. Indeed, their expert
psychol ogistadmitted that inthe United Statestoday thefemal ebreast isperceived
to possess the erotic properties of a primary sex organ. Moreover, it was the
proliferation of topless waitresses that led to New York's 1967 "exposure of a
femal€e" statute. Although a 1983 revision of the indecent exposure code was
basically gender-neutral, it retained the discriminatory language. The Legislature
has apparently decided that, for theforeseeablefutureat |east, thepublicwill likely
continue to disapprove of female breast exposure. No constitutional deprivation
arises from the statute since it is substantially related to advancing an important
governmental objective.

The defendants are found guilty; they shall appear on December 13th for
sentencing. [The results of that appearance are not reported.]

FURTHER PROCEEDINGS (1991)
Monroe County Court

ISSUES-Is there a constitutional equal protection problem with the antinudity
statute? Canawoman'shreast be characterized asa"privateor intimate" body part
subject to the mandatory clothing requirements of that statute?

OPINION--1t iswell established that a gender-based statute is constitutional only
if it serves somelegitimate governmental interest without arbitrary classification of
people by sexual stereotype. Whileprotecting public sensibilitiesqualifiesassuch
an interest, the means by which the statute in question here seeks to serve that
interest is not reasonable. That isto say, since testimony of record demonstrates
that male and female breasts are physiologically similar except for lactation
capability, it is apparent that this discriminatory statute does not properly serve a
legitimate governmental interest. | therefore conclude that the statute's gender
classification violates the equal protection clauses of both the federal and state
constitutions.

Because the unconstitutionality of one part of a statute does not
necessarily render it entirely void, this statute could be construed to be
gender-neutral and, as such, implicitly prohibit exposure of amale's breast aswell.
However, areversal of these convictions need not be grounded on the basis of an
equal protection violation. Rather, testimony of defense experts Dr. RitaFreedman
and Dr. GeorgeHarker rel ativeto achange having occurredin community standards
negates the once-prevailing notion that a woman's breast constitutesa" private or
intimate" body part, ascharacterized in the statute. [Neither the City Court nor this
opinion, however, identifies the particulars regarding changed standards.] Hence,
the convictions are legally insufficient and against the weight of the evidence.
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Reversed. Informations dismissed and records seal ed.

[HISTORICALNOTE--RitaFreedman, Ph.D., oneof thewitnesseswhosetestimony
was hoted above asbeing instrumental in thereversal on appeal of the convictions
of thesetopfreewomen, isapracticing clinical psychologistin Scarsdale, New Y ork.
She has written extensively on topics related to the psychology of women.

George R. Harker, Ph.D., who also testified in the women's behalf, has at
various times in his professional career worked with the Cleveland (Ohio)
Metropolitan Park District, the National Park Service (in Alaska), and asaprofessor
at WesternIllinoisUniversity (Macomb, I11.). Hisnumerouspublicationsinthefield
of resource management include the 1990 definitive Creation and Management
Guide to Public Clothing Optional Beaches and Parks, commissioned by the
former American Sunbathing Association, Inc.]
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.. .afederal agent patrolling the Chincoteague National
Wildlife Refuge beach observed that a woman had
removed her bathing suit top. . .

United Statesv. Biocic (1990)
United States District Court, District of Maryland

730 F.Supp. 1364 (D.Md. 1990) Aff'd, 928 F.2d 112 (4th Cir. 1991)

FACTS-On aday in June, a federal agent patrolling the Chincoteague National
Wildlife Refuge beach observed that awoman had removed her bathing suit top.
She was charged with violating a federal regulation making punishable the
commission of indecent acts as defined by prevailing state or local laws. The
involvedlawinthisinstanceisan Accomack County, Virginia, antinudity ordinance
prohibiting female breast exposure. She now appeals her conviction by a
magistrate.

ISSUES--(1) Is public nudity aform of indecency? (2) Isthe county ordinancein
question overbroad? (3) Is it defective for failure to require proof that some
observer was offended? (4) Isit preempted by a state obscene exposure statute?
(5) Doesits applicability tofemalebreastsonly infringeupon federal constitutional
rights? (6) Is public nudity accorded protection akin to the established right of
privacy?

OPINION--(2) Thiscourt agreeswith the holding inUnited Statesv. Hymans[supra
at page 55] that intentional public nudity in a federal reservation can be regarded
as falling within the meaning of the term "indecency." (2) Appellant's
overbroadnessargument must fail becausetheordinanceislimitedto nudedisplays
that are intentional or open to public view. (3) The ordinanceisvalid irrespective
of whether any observer has been offended because a community may proscribe
conduct it believes transgresses its sense of decency. (4) State prohibition of
obscene exposure does not preempt local ordinances regul ating nonobscene (but
neverthelessindecent) nudity. (5) Given the historical approach to the distinction
between female and male breasts, there is no abridgment of constitutional rights
when an ordinance is substantially related to an important governmental interest
such asthat involved here. (6) Appellant's privacy argument must berejected since
the body politic has not yet recognized aright to go about in a state of partial or
complete nudity. Affirmed.

FURTHER PROCEEDINGS (1991)
United States Court of Appeals, Fourth Circuit

OPINION--We agree with the magistrate's view that "common sense" compels a
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conclusion that persons of ordinary intelligence reading the texts of the ordinance
and regulation involved here would be sufficiently warned that full exposure of
femade breasts is unlawful. Also, we note that a substantial segment of society
does not wish to be exposed willy-nilly to various erogenous zones--including,
justifiably or not, female breasts--of their fellow citizens anatomies.
Notwithstanding appellant's attempt to equate her perceived feelings of
"wholesomeness," "peace of mind from being in the natura,” and
"free-spiritedness” with purportedly comparable feelings judicialy protected (as
fundamental liberty interestsunder the Ninth Amendment) in other casesinvolving
contraception and abortion, we are not prepared at this point to condone public
nudity. Affirmed.

CONCURRENCE--It is discomfiting that the arresting officer skulked behind sand
dunes while awaiting an opportunity to swoop down like awolf attacking the fold.
But although the time may well come (asit already haswith the French and others)
when public outrage over nudity will wane, | am constrained by precedent to
concur.

107



French-cut bikinisand thongs are acceptable; G-strings,
pasties, and socks covering male genitaliaare not. . .

The Naturist Society, Inc., and T.A. Wyner v. Fillyaw (1990)
United States District Court, S.D. Florida, Fort Lauderdale Div.

736 F.Supp. 1103 (S.D.Fla. 1990) Remanded, 958 F.2d 1515 (11th Cir. 1992) On
remand, 858 F.Supp. 1559 (S.D.Fla. 1994)

FACTS--In connection with an upcoming observance of National Nude Weekend,
a Wisconsin-based social nudism organization planned a celebration at John D.
MacArthur Beach State Park in Palm Beach County. It would include display of a
banner measuring two by four feet, aswell as distribution of literature advocating
designation of the northern end of the beach for clothing-optional use.

When a Florida member of the organization notified the park manager by
telephone of the impending event, the latter (1) advised her of state administrative
regulations outlawing "indecent exposure" and requiring that bathing costumes
conform to "commonly accepted standards"; (2) announced that, pursuant to a
one-day permit, her group could distribute literature between 10:00 am. and 1:50
p.m. on a pedestrian path leading to the beach; and (3) suggested--to avoid a
possible libel suit by the MacArthur Foundation--eschewing public mention of the
original owner's reputed "skinny-dipping" on the property.

Inalater clarifying letter, the manager explained that following McGuire
v. State [supra at page 84], authorities specifically determined that French-cut
bikinis and thongs are acceptable; G-strings, pasties, and socks covering male
genitalia are not. He also wrote that an art exhibit envisioned by the
group--consisting of plaster of paris human body casts patterned after scul ptures
in Worth Avenue shop windows--would be prohibited by regulationsdealing with
commercial merchandising and displays tending to obstruct free movement.

Attheauthorizedtimeand place, about thirty persons--noneof whomwere
nude--set up a card table and distributed their literature therefrom. However,
believing the permit conditionsto have been unjustifiably onerous and desiring to
arrange a future demonstration in which the participants would wear little or
nothing, the organization filed a complaint in this court against the manager,
seeking damages and declaratory or injunctive relief allowing tactful literature
distribution to persons on the beach.

ISSUES--Are the bathing costume regulations unacceptably vague? Are there
improper speechrestrictions? Did the state abuseits power in operating the beach?
Did the manager's admonishment that the naturists should avoid referring to the
original property owner as anudist constitute wrongful content censorship?

OPINION--In South Florida Free Beachesv. City of Miami [supra at page 79], this
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circuit explicitly upheld the prohibition of beach nudity. Although the regulations
in question here are very generalized, the manager's clarifying letter removes any
vagueness.

Since beachgoersmay feel vulnerablewhilereclininginminimal attirewith
their paraphernalia open to view, marginal restrictions on speech in such a
nonpublic forum are not unreasonable. Anyhow, the court doubts that
nonnaturists would comprehend any message imparted through the wearing of de
minimis clothing; rather, the plaintiffs might better have conveyed their views
through imprinted T-shirts.

A significant part of Florida's economy is sustained by tourism. The
state'sinterest therein, embracing the preservation of the beauty of the landscape
and the provision of a unique recreational experience incorporating a sign-free
natural environment, is substantial. This court finds no abuse of governmental
power.

The manager's suggestion that the naturists not publicly associate Mr.
MacArthur with nudity appears to be nothing more than friendly advice. No
genuine content censorship can be discerned therein.

Defendant's motion for summary judgment granted; action dismissed with
prejudice.

FURTHER PROCEEDINGS (1992)
United States Court of Appeals, Eleventh Circuit

FACTS--After the District Court entered its final order, Florida amended its park
regulations so that permits may now be sought for signs, displays, exhibits, and
petitions (but not sound amplification).

ISSUES--Is this case no longer justiciable for reason that the amending of the
regulations (1) mooted theoriginal claims, and (2) rendered the controversy not ripe
for resolution because the naturists have not reconfigured their permit application
in accordance with the amended regulations? Did the District Court err in denying
injunctiverelief? Didit err in rejecting damages?

OPINION--The amending of the regulations does not moot the original claims
because the question of past damages remains outstanding. Moreover, the park
manager still exercises broad discretion in the same allegedly unconstitutional
fashion, thus making further controversy likely, whether or not the naturistsfilea
new permit application.

We reject the District Court's assumption that because persons
sunbathing on the beach may feel vulnerableto the expressive conduct of others,
MacArthur Park in its entirety must be deemed a nonpublic forum protected by
speech restrictions. Aside from its beach, this park also has parking lots, a nature
center, and walkways; inall of theselatter places, expressive conduct may not pose
the same perils. Even with respect to the vulnerability question, we note that
sunbathing iscommon in many city parkswidely regarded as quintessential public
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forums. Thus, holding as we do that MacArthur Park is a public forum, we now
remand the caseto the District Court for adetermination of whether theregulations
constitute legitimate time, place, and manner restrictions for a property in such
status.

In considering theappropriatenessof damages, the District Court shoul d--
on remand--give regard to the immunity from suits accorded officials acting on
good faith within their discretionary authority.

PARTIALCONCURRENCE/PARTIAL DISSENT--I concur withthemgjority onthe
justiciability issue. Asto the type of forum here, in recognition that (1) there has
been no tradition of First Amendment activity on Florida beaches, and (2)
sunbathers should havearight of privacy inany event, the District Court was 100%
correctinupholding boththeregulationsand themanager'simplementati onthereof.
| believe the opinion of the trial judge should have been affirmed in all respects.

ON REMAND (1994)
United States District Court, Southern District of Florida

OPINION--Plaintiffs motion for summary judgment is granted to the extent that (1)
park management is vested with untoward discretion in the disposition of permit
applications, and (2) time limits are lacking for initial handling thereof and for
subsequent review by superiors.

Otherwise, the naturists have failed to persuade the court that the sign
regulationsareinsufficiently content-neutral or that sound amplification would not
unwarrantedly disrupt the area's natural tranquility. Moreover, the court denies
personal damages agai nst the defendant manager since public officialsare deemed
immune from suit when their actions are reasonably authorized, as here.
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.. .left the hot tub, walked five or ten feet in the nude.

Miller v. Barberton Municipal Court (1991)
United States Court of Appeals, Sixth Circuit

935 F.2d 775 (6th Cir. 1991)

BACKGROUND--The Loyal Oak Swim Club in Norton, Ohio, operates an outdoor
swimming pool surrounded by achain-link fence partially covered with plastic. It
has two membership categories: regular members who must |eave the property by
11:00 p.m., and private memberswho are permitted by the owner to swim nude after
such time.

FACTS--At approximately 11:30 on a summer evening, three private
members--including the appellant herein--arrived at the club. Appellant wore swim
trunks under his street clothes. Heleft thelatter on atable and walked to the edge
of the pool where he removed the trunks prior to entering the water. After
swimming awhile, he emerged from the pool, covered himself with a towel, and
moved to anearby hot tub to join hiscompanions. Helater left the hot tub, walked
five or ten feet in the nude, and obtained another towel to place around his waist.
At this point, two policemen who had been summoned to the area by complaining
neighbors arrested all three for reckless public indecency.

Atanonjury trial in Barberton Municipal Court, oneneighbor testified that
from her kitchen window 100 feet away, she could see into the pool which was lit
"like afootball field"; another testified that there was no plastic on the side of the
pool facing her house. Upon findings of guilty, thirty-day jail sentences and $250
fines wereimposed; however, thetrial court suspended thejail time and $200 of the
fines on the condition that the defendants not swim nude at Loyal Oak for two
years. The state Court of Appeals affirmed appellant's conviction and the state
Supreme Court denied leavefor further appeal. Following denial by theU.S. District
Court of apetition for writ of habeas corpus, he now appealsto us.

|SSUES--Was appellant'sconduct "reckless" (aterm defined by statute asheedless
indifference to the consequencesin disregard of aknown risk where a predictable
result appearslikely)? Isthe reasoning of the Florida appellate court in Duvallon
v. State [supra at page 78]--which quashed the conviction of a partially nude
defendant--suitable for application here? Did the conviction infringe upon a
privacy right?

OPINION--Considering all the evidence of record, a rational trier of fact could
indeed reach the conclusion adopted by thetrial court,i.e., that appellant'sconduct
was reckless.

Duvallon is inapposite because--unlike the Ohio statute in question

here--Florida law specifies that public nudity may be prosecuted only when it is
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coupled with lasciviousness.

There was no privacy violation since the locus, well lit and within close
view of at |east two homes, is not a private place.

Affirmed.

DISSENT--This case has troubled me from the start. The record shows that the
appellant acted with the utmost discretion: He was not naked on the diving board,
he did not use the slide, and he did not repeatedly jump in and out of the water.
Further, a codefendant testified that the pool owner had assured patrons that the
privacy fence had official city approval and nude swimming is acceptable. The
most telling fact was that the neighbors had watched the nude defendants with
binoculars. Boththeoriginal conviction andthemajority'sdecision hereareunjust.
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... aman and awoman were arrested for violating an
ordinance prohibiting nudity in public areas.. . .

Davisv. Gates (1992)
United States Court of Appeals, Ninth Circuit

Unreported (Sth Cir. 1992) Cert. denied, _ U.S. __, 113 S.Ct. 1846, 123 L.Ed.2d
470 (1993)

FACTS--At Venice Beach (managed and controlled by the City of LosAngeles), a
man and a woman were arrested for violating an ordinance prohibiting nudity in
public areas. Following prosecution, they--together with Beachfront U.S.A. and
other organizations whose members endorse nude sunbathing and swimming as a
source of mental, spiritual, and physical benefits--brought suitinU.S. District Court
against the police chief and the city and county. The plaintiffs sought therein
declaratory and injunctive civil rights relief. That court granted defendants
motions to dismiss and for summary judgment; it later denied plaintiffs motion for
reconsideration. Plaintiffs now appeal to us.

| SSUES--Should this appeal be rejected for either of two reasons advanced by
defendants, viz., that the plaintiffs lack standing and that the statute of limitations
hasrun? Did the District Court err in granting the defendants summary judgment
through procedural default, rather than on the merits (that is, because plaintiffs
failed to file an opposition brief to defendants' motion for such judgment)? Does
the ordinance unconstitutionally infringe upon freedom of expression?

OPINION--Wefind that plaintiffs' allegation of specificinjury, amenableto redress
through a decision in their favor, establishes standing; the chilling effect of the
ordinance, continuingto prohibit plaintiffsfrom bathing nude, overridesthestatute
of limitations.

It is apparent from a reading of the District Court's ruling on plaintiffs
motionfor reconsiderationthat that court had previously examined all pleadings(as
required by judicial rules dealing with unanswered motions) prior to granting the
summary judgment. Hence, the ruling was properly on the merits.

The ordinance in question here is the same kind of public morals statute
that was at issuein arecent case decided by the U.S. Supreme Court. Inthat case,
the high court upheld an I ndiana statute requiring femal e barroom dancersto wear,
at a minimum, pasties and G-string. In doing so, the court noted that any
suppression of protected expressionwasmerely incidental (and, hence, permissible)
to an exercise of the accepted power of government to limit behavior incompatible
with order and morality. The Los Angeles ordinance targets public nudity, not
whatever message these plaintiffs may be seeking to express. Accordingly, the
Supreme Court's Indiana holding clearly governsthis case.
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Affirmed.

CERTIORARI DENIED (1993)
Supreme Court of the United States

[HISTORICALNOTE--VeniceBeach, thelocalewherethenudity referredtointhese
proceedings occurred, has long been known for nude usage. For example, in

reporting on Independence Day activities, the Los Angeles Times of July 5, 1974
(Part 1, page 3), observed that "cooler weather did not deter several thousand
persons from converging on nude sunbathing areas of VeniceBeach ...." InaJduly

15,1974, editoria (Part 11, page 4)--dealing with aproposal inthe City Council to set
asideareasfor nudity--the Timesapprovingly described such alegisl ativeapproach
as "sensible" and mused that nakedness in public placesis hardly "menacing."

However, see Eckl v. Davis, supra at page 65.]
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.cited by federal law enforcement officers for
appearing nudein public withintheboundsof Canaveral
National Seashore. . .

United Statesv. A Naked Person (1993)
United States District Court, Middle District of Florida, Orlando Div.

841 F.Supp. 1153 (M.D.Fla 1993)

FACTS--Anindividual, cited by federal law enforcement officersfor appearing nude
in public within the bounds of Canaveral National Seashore, was charged with
violating a state statute prohibiting indecent exposure.

ISSUE--Did this individual's nudeness fall within the provisions of the state
indecent exposure statute? (The Government stipulates that the conduct here
cannot rightfully be characterized aslewd.)

OPINION--In construing the statute in question, the Florida Supreme Court [in an
earlier case not, however, involving recreational nudity] placed an unmistakable
limiting gloss on the otherwise plain words used therein. Thus, the statute is
applicable only when there has been a lascivious exhibition of sexual organs
occurring in conjunction with someintentionally harmful act. While doubt may be
expressed asto whether such refinement of the meaning of the statute canfairly be
said to flow from the words used by the legislature, it constitutes the definitive
elucidation of thisstatelaw. Inseeking to enforceastate criminal statute under the
Assimilative Crimes Act, the federal government must take state law as it findsiit.
Not guilty.
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[C] BOOKS, MAGAZINES, AND MOTION
PICTURES CONSTITUTING SERIOUS
SCHOLARSHIP OR DEPICTING LEGITIMATE
REPRESENTATION
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.. . two retailers were charged with selling obscene,
lewd, lascivious, filthy, indecent, or disgusting printed
matter. . .

People v. Fellerman/People v. Koslow (1934)
New Y ork Supreme Court, Appellate Division, First Department

243 App.Div. 64/522, 276 N.Y .S. 198/200 (1934) Motion to dismiss denied, 268 N.Y .
514, 198 N.E. 381 (1935) Aff'd, 269 N.Y . 629, 200 N.E. 30 (1936)

FACTS--The Nudist, a magazine offered for sale to the general public, contains
pictures of personsin nudist camps and colonies, engaging in everyday activities.
In connection therewith, two retailers were charged with selling obscene, lewd,
lascivious, filthy, indecent, or disgusting printed matter. Bothwereconvictedinthe
Court of Specia Sessions, Bronx County.

On appedl to us, these retailers assert that the magazine publisher is
engaged in fostering the nudist movement in asincere, educational manner. They
aso note that the caption accompanying one picture asks the rhetorical question,
"If simplelifeintheoutdoors contributed to the rich devel opment of the artsduring
the classical period, why not now?"

| SSUE--Is this magazine indecent in violation of the penal law?

OPINION--Weare in hearty accord with the opinion in an earlier New Y ork case
[not, however, involving the nudist movement] that an art expert is not needed to
determinewhether apictureisindecent. Thus, wehaveno hesitationin saying that
the provocative picturesin this mercenary magazine are cal cul ated to appeal to the
baser instincts of mankind by offending modesty and subverting morality.
Affirmed.

FURTHER PROCEEDINGS (1935/1936)
Court of Appeals of New Y ork

APPEALS AND MOTIONS--The defendants further appealed these judgments.
The District Attorney moved to dismiss on the ground of failure to bring such
appeals on for argument within ninety days. However, the motions were denied
and the cases ordered set down for argument.

OPINION--Per Curiam. Affirmed.

DISSENTS--Three judges dissent. [No reason isgiven.]

[HISTORICAL NOTE-The Nudist, published by the old International Nudist
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Conference (a forerunner of the contemporary American Association for Nude
Recreation), wasthefirst journal of itskind in the United States. In 1958, the U.S.
Supreme Court implicitly held in Sunshine Book Co. v. Summerfield (infra at page
136) that pictures of nudists in the magazine Sunshine and Health (a new name
given The Nudist in 1941) were not obscene, per se]
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. . . each containing a picture showing nude men and
women with their private parts exposed.

Freedman v. New Y ork Society for Suppression of Vice (1936)
New Y ork Supreme Court, Appellate Division, First Department

248 App.Div. 517,290 N.Y..S. 753 (1936) Aff'd, 274 N.Y . 559, 10 N.E.2d 550 (1937)

FACTS--In afirst floor exhibit window of abookstore at 79 Wall Street, New Y ork
City, there were displayed multiple copies of the books Let's Go Naked and On
Going Naked. All wereopento adifferent page, each containing apicture showing
nude men and women with their private parts exposed.

Upon noting a group of men and boys looking in the window, a police
officer(havingresponsibilitiescoveringvice,indecency, andimmorality) purchased
one of the books and showed it to an officer of The New Y ork Society for the
Suppression of Vice. Several days later, the police officer and the Society officer
visited the premisestogether. By this time, paper strips had been placed over all
exposed private parts. Neverthel ess, on thebasisof the Society officer'scomplaint,
the police officer arrested a partner in the business for unlawfully displaying
indecent pictures and selling indecent books. However, he was subsequently
discharged in the ensuing magistrate's court criminal proceeding [for reasons not
specified herein].

Next, the partner brought a civil action in Supreme Court, New Y ork
County, against the Society and its officer for malicious prosecution and false
imprisonment. He recovered judgment and the defendants now appeal to us.

| SSUE--Can the defendants reasonably assert, in justification of their involvement
in the criminal proceedings, a motive of vindicating public justice?

OPINION--Thefactsset forth here, which the partiesdo not dispute, amply justified
aprobable cause for prosecution. Judgment reversed and complaint dismissed.

FURTHER PROCEEDINGS (1937)
Court of Appeals of New York

OPINION--Per Curiam. Affirmed.
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.. .the Government filed alibel in U.S. District Court
alleging that three or four full-front photographs of nude
females and two such photographs of nude males and
females together. . . are obscene.

Parmeleev. United States (1940)
United States Court of Appeals, District of Columbia Circuit

72 U.SApp.D.C. 203, 113 F.2d 729 (D.C. Cir. 1940)

FACTS--Dr. MauriceParmel eeisawell-knownwriter whosevarioustextbookshave
long been used in American collegesand universities. Hisbook NudisminModern
Life is an educational treatise that deals with an unexplored area of the social
sciences. It consists of written text and twenty-three illustrations. The latter are
described in the preface as depicting "the beautiful and healthful methods and
activities of a gymnosophic [i.e., naked as used in classical Greek athleticism]
society."

Upon arrival in the mail from England of six copies of this book, the
Collectorof Customsat Washington, D.C., seized theentireconsignment. Next, the
Government filed alibel in U.S. District Court alleging that three or four full-front
photographs of nudefemal esand two such photographsof nudemalesandfemales
together--the human figures therein being approximately one and one-half inches
in height on the printed page--are obscene.

The District Court held [in an unreported opinion] that the books fall
within the condemnation of the Tariff Act and, hence, that they should be
destroyed. The author now appealsto us.

| SSUE--Are there obscene photographs in this book?

OPINION--In addressing the question of obscenity posed here, we need not delve
into the merits or demerits of nudism. Rather, we need only to evaluate the book in
terms of the standard intended to be established by the statute. Inthisconnection,
obscenity is not a technical term of law. Nor is the word susceptible of exact
definition because such intangible moral concepts asit purports to connote vary
in meaning from one period to another.

Thus, the brushing up of the hair so asto uncover the ears--brought into
fashion at the marriage of aformer queen of England--seemed indecent to some at
the time but is hardly shocking today. More recently, numerous large picturesin
the 1932 edition of Encyclopaedia Britannica depict full-front views of
nudes--including malesand femal esin physical contact--accompanying articleson
painting and sculpture. Newspapers and magazines presently feature modeled
underwear advertisements. |llustrated medical treatises formerly confined to
drawings made from animal studies now contain nude anatomical photographs of
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thehuman body. The beach community hasdiscarded elaborate bathing costumes
in favor of simple halters and trunks.

In summary, the advance of civilization permits the pictures in the book
here challenged to complement what appears as a whole to be an honest, sincere,
and scientific study by arespected author, free of pandering or libidinousthoughts.
Reversed.

DISSENT--A book is obscene when in the aggregate sense of the community the
tendency of objectionable matter therein, considered with the work as a whole, is
to arouse lustful thought. If a reasonable man could find this book obscene, the
findings of fact should not be set aside. Although time marches on, the majority
view--that only aRip Van Winkle could find obscenity here--is unacceptable.
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.. .the prosecuting attorney charged him with violating
an obscenity statute in connection with specific pictures
of two nude girls over the age of puberty.

Hadley v. State (1943)
Supreme Court of Arkansas

205 Ark. 1027, 172 SW.2d 237 (1943)

FACTS-A photographer took a number of pictures of nude individuals for
submission to the monthly nudi st magazine Sunshine and Health. He was paid $5
for each picture and, in addition, won a prize for the excellence of hiswork.

Upon shipment of the June 1942 issueto Clay County, whereit was seen
by several and may have been seen by many, the prosecuting attorney charged him
with violating an obscenity statute in connection with specific pictures therein of
two nude girls over the age of puberty. Sittingasajury, thetrial judge found him
guilty and assessed a $50 fine.

| SSUE--Can pictures of nude females be found obscene?

OPINION--If atrial court finding is supported by sufficient evidence, it may not be
disturbed. Inthesepictures, one of theyoung women (in asitting posture) exhibits
her breasts, while the other leaves nothing for the imagination to supply.
Irrespective of master works of art containing nude figures, we are unwilling to say
as a matter of law that pictures of attractive nude women are not obscene.
Although appellant is not the publisher of the magazine, by taking the pictures he
madetheir publication possible. Hewas, therefore, particeps criminis and may be
punished as such. Affirmed.
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.. .believed to be depraving and corrupting weak minds
open to immoral influences.

Statev. Lerner (1948)
Court of Common Pleas of Ohio, Hamilton County

51 Ohio L.Abs. 321, 81 N.E.2d 282 (Com.Pl. 1948)

LEGISLATIVE HISTORY --This state's general obscenity statute incorporates an
1838 approachinstituted in England by L ord Chief Justice Cockburn for evaluating
publishedworksthenavailable(e.g., books, pamphlets, papers, and magazines) that
were believed to be depraving and corrupting weak minds open to immoral
influences. Thus, the contemporary Ohio statute prohibits the sale or possession
of thesetraditional instruments of communicationif "any obscenity" iscontained
therein. On the other hand, instruments of communication developedinalater era
(e.g., advertisements, circul ar prints, picture photographs, and motion picturefilms)
are prohibited in Ohio only if they are wholly obscene.

FACTS--The Bell Block News Shop in Cincinnati carries the nudist magazine
Sunshine and Health, published by the American Sunbathing Association. It
typically includes photographs (of men, women, and children appearing alone, in
pairs, or in groups, with genitals showing) and textual matter (embracing
advertising, news items, nudist camp data, editorials, and article of scientific and
cultural nature).

In an indictment charging the shop owner with violating the obscenity
statute, the State makes no objection to the magazine's textual passages. Rather,
the sole complaint relates to the 15-18% of the contents devoted to nudist camp
photographs which the State contends arouse impure sexual ideas, particularly
among youth. The shop owner waived ajury trial and is now before this court.

ISSUES-Is the obscenity statute consonant with the state's police powers and
freedom of the press? Are the nudist pictures obscene?

OPINION--Ratherthan being impartial initsapplicationto al formsof literature, the
obscenity statute treats some more harshly than others. As such, the statute (1)
constitutes an unduly repressive exercise of the police powers, and (2) trespasses
beyond all reason in the field reserved for the press. It would be fundamentally
unsound for a modern day Ohio court to enforce standards promulgated for mid-
Victorian England. Moreover, thereisno evidence supporting the State'scomplaint
that youthsarein danger from nudity in literature distorting their knowledge of sex.

The statute does not definethe" obscenity" that it isintended to prohibit;
indeed, the word does not mean the same to all people. In the past, a number of
courts applied obscenity statutesto literature by means of a"sex taboo" test. But
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natureis aflame with sex: the hoot of the owl, the coo of the dove, the blossom of
theflower, the spawning of thefish. Moreover, itisnotablethat application of Lord
Cockburn-style "any obscenity" teststo most of the arts, | etters, and sciences has
been as much in the breach as in the observance. Accepting the State's
characterization of thisstatuteasameasureto preserve public morals, it necessarily
follows that the people's moral concept of what is obscene is the only allowable
test. Although there are times, places, and circumstances where nudity may be
deemed inappropriate, public acceptance of great works of art representing nude
human forms suggests that condemning and bani shing such imageswould bestow
afalsedelicacy and prudery. While photographs of nude bodies in the innocent
ambience of a nudist camp may bring sex to the minds of some, there cannot be
obscenity in God's own handiwork.
Not guilty.
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. . .they seized the film from the projection room on the
asserted ground that views of naked persons exhibiting
their private parts are obscene.

Gorev. State (1949)
Court of Appeals of Georgia, Division No. 2

79 Ga.App. 696, 54 S.E.2d 669 (1949)

FACTS--Theoperator of theHanger Theatrein Hapeville obtained amotion picture
filmentitled The Valley of the Nude from the customary distributor. Men, women,
and children are portrayed therein playing and living in the nude.

On an afternoon when thetheatrewas one-half to two-thirdsfull, anumber
of police and solicitor's office personnel bought tickets and attended a screening.
Afterward, they seized the film from the projection room on the asserted ground
that views of naked personsexhibiting their private partsare obscene. Thetheatre
operator was indicted by the grand jury of Fulton County for debauching the
morals of the spectatorsin violation of the criminal code.

In the superior court, hefiled both ageneral demurrer that theindictment
set forth no facts constituting a criminal offense and special demurrersthat it did
not--as purportedly required to establish its validity--(1) specify the number of
pictures possessed, (2) designate which private parts were visible, (3) indicate
whether males and females were shown separate and apart or together, and (4)
clarify that the pictures had not been exhibited to ascientific group studying human
anatomy. Upon all demurrersbeing overruled, evidence was adduced and the jury
returned averdict of guilty; amotion for anew trial was denied. Under a $23,500
bond, the theatre operator now petitions this court on assignment of error.

ISSUES--In view of Thomas Edison'sinvention of motion pictureshaving occurred
eleven years after passage of the original criminal statutes from which the state
code was derived {.e, the Acts of 1878-1879 which named every means of
disseminating obscenity then known), does the prescribed penalty apply to such
a communication medium? Had there been an unlawful exhibition of an obscene
motion picture? Was the trial court justified in refusing the theatre operator's
proffered evidence relative to the appearance of similar pictures in magazines
circulating locally and the screening of an identical copy of the film at another
theatre?

OPINION--That the nineteenth century statutes apply to motion pictures as we
know them today is apparent from the General Assembly's having revisited the
original legislation in connection with a1935 recodification and a1941 amendment.
Thus, the present code reflects contemporary statutes.

When judged in light of present-day standards, this film--picturing nude
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individuals exposing their personsto one another--isin violation of the code. The
indictment amply authorized the conviction.

Based upon an unrelated case (in which the Supreme Court of this state
observed that no respectable magistrate could tolerate so gross and outrageous a
spectacle as, e.g., the keeper of a disorderly house or the proprietor of a gaming
table clai ming that he coul d not be prosecuted because othersopenly indulged with
impunity in the same nefarious practices), it appearsthat thetrial court did not err
in refusing defendant's evidence of other supposed violations.

Affirmed.
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.. .numerous photographs of men, women, and children
playing, working, and eating together nude

King v. Commonwedlth (1950)
Court of Appeals of Kentucky

313 Ky. 741, 233 SW.2d 522 (1950)

FACTS--A Newport policedetectivewent to acity newsstand and obtained certain
publications, including an issue of the nudist magazine Sunshine and Health. It
was composed of numerous photographs of men, women, and children playing,
working, and eating together nude. About the same time, the Legion of Decency
(aprivate group engaged i ninvestigating magazines sold in the city) obtained from
the newsstand an issue of asimilar nudist publication, Modern Sun Bathing and
Hygiene.

Subsequently, the newsstand operator was charged in a single
indictment--containing, however, a separate count for each magazine title--with
violating an obscenity statute. He was found guilty in circuit court, Campbell
County, and fined $500.

| SSUES--Musteach magazinetitle be covered by aseparateindictment? Wasthere
afactual question to be resolved relative to the character of the magazines?

OPINION--The indictment charges but one offense (i.e.,, offering obscene
magazines for sale) and is framed substantially in the words of the statute. It is,
therefore, satisfactory.

We believe that the character of these magazines may have been amatter
of sufficient doubt to justify thetrial court's submission of the caseto thejury.

The verdict, rendered by a fair cross section of men and women of the
community in which the magazines were offered for sale, is supported by the
evidence. Affirmed.

127



. . arrested for displaying and selling these nudist
magazines. They were charged with possessionfor sale
or distribution of obscene, lewd, lascivious, filthy,
Indecent, or disgusting printed matter.

Sunshine Book Co. v. McCaffrey (1952)
New Y ork Supreme Court, Special Term, New Y ork County, Part 111

8 Misc.2d 327, 112 N.Y.S.2d 476 (Sup.Ct. 1952) Modified, 4 App.Div.2d 643, 168
N.Y.S.2d 268 (1957)

FACTS--The magazinesSunshine and Health (theofficial monthly of the American
Sunbathing Association) and Solaire Universelle de Nudisme (abimonthly also
known by the acronym SUN) contain articleson thetheory and practice of nudism,
together with picturesof nude persons. Thelatter consist of action shots showing
nudists engaging in camp activities such as rowing, hitting volley balls, and
building fires.

Without advance warning, a number of stationery store and newsstand
operators in New York City were arrested for displaying and selling these nudist
magazines. They werecharged with possessionfor saleor distribution of obscene,
lewd, lascivious, filthy, indecent, or disgusting printed matter. About the same
time, all city newsdealers were notified by letter that the handling of these and
certain other periodicals could result in suspension or revocation of their licenses.
The nonprofit corporate publishers of the two magazines, together with lisley
Boone (editorial officer of both) and adistributor servicing local newsdeal ers, now
move to enjoin the Commissioner of Police from prosecuting pending or new
criminal proceedings, and the Commissioner of Licenses from threatening the
dealers.

ISSUES--Are public notions of obscenity and decency of such a shifting nature
that no standard of evaluation can beidentified and enforced? Wasthecity license
notice legally acceptable?

OPINION--Although the late Judge Cardozo correctly asserted that obscenity law
does not elevate public morality to the level of "saints and seers," it nevertheless
rejects the sensualists and libertines. While no valid objection can be made to
nudity portrayed in connection with the arts and medicine (even if it has the
incidental effect of arousing sexual desire), themagazinesat i ssue here--withtypical
covers dominated by large, revealing photographs of shapely and attractiveyoung
women--tend to glorify nudism and promote lust among men,women, and youths.
They are, therefore, obscene and indecent. Contrary findings of the federal court
in Parmelee v. United States [supra at page 121] are unsound and must be
repudiated. Similarly, opinions favorable to nudity concepts as expressed by
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anthropologists, sociologists, and psychol ogists (upon whom the plaintiffs rely)
are not persuasive since they have failed to reconcile the weird and deviant
customs of African natives, Australian aborigines, and desert tribes, with the
precepts prevailing in this state as to what is chaste and demure.

Persons abusing the guaranty of freedom of the press by publishing
obscene matter may be restrained by government when it becomes necessary to
enforce primary requirements of decency. Considering these open and notorious
violationsof thepenal law, thelicense noticeissued here appearsreasonable. This
court does not deem it an unconstitutional prior restraint because by itstermsitis
inapplicable to publications free of obscene and indecent pictures.

Plaintiffs' motion to enjoin is denied.

FURTHER PROCEEDINGS (1957)
New Y ork Supreme Court, Appellate Division, First Department

FACTS--Following denial of their motion to enjoin, plaintiffs moved for ajury trial
on the question of whether certain issues of the nudist magazines are obscene
under the penal law; the latter motion was granted and ultimately ajury found that
each of four issues presented toit isobscene. Thereupon, amotion by defendants
to dismiss the complaint was granted; plaintiffs now appeal to us. Inview of an
intervening U.S. Supreme Court opinion--in another case--sustaining generally the
constitutionality of state obscenity statutes, this court is now concerned solely
with plaintiffs' demands for relief against the license commissioner.

OPINION--The doctrine of immunity from prior restraint is a "foundation stone"
guaranteeing speech and press freedoms. Courts must be constantly vigilant and
inveigh against indirect encroachments resulting in the exercise of administrative
powers tending to advance illegal censorship. It does not matter that actual
suspensi on or revocation of licenses must follow ahearing process; thereal impact
of the commissioner's letter of notice would necessarily have been effective in
curtailing the sale of future issues of the magazines. Theplaintiffswereentitledto
relief. Judgment unanimously modified.

[HISTORICALNOTE--The Reverend IIsley Boone, identified in the facts above as
aplaintiff herein, is regarded as a mgjor figure in the American nudist movement.
Oftentimes referred to by his biographers as "Uncle Danny," Boone founded an
early nudist community--Sunshine Park--in Mays Landing, New Jersey. The
American Sunbathing Association (predecessor of the contemporary American
Association for Nude Recreation) was once based there al so; it was | ater rel ocated
to Kissimmee, Florida

After prevailing on appeal inthe M cCaffrey case, Boone's Sunshine Book
Company went on to successfully challenge two efforts by the Post Office
Department to reject its magazines from the mail on the ground that they allegedly
contain obscene pictures. See Summerfield v. Sunshine Book Co. and Sunshine
Book Co. v. Summerfield (infra at page 134 and page 136, respectively), both of
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which went all the way to the U.S. Supreme Court. Sunshine's able attorney, O.
John Rogge, was the counsel of record in all three cases.]
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Each (magazine) contains photographs of nudist men,
women, and children with their private parts fully
depicted.

State v. Becker (1954)
St. Louis Court of Appeals (Missouri)

268 SW.2d 51 (Mo.App. 1954) Aff'd, 364 Mo. 1079, 272 SW.2d 283 (1954)

FACTS--The defendant herein was charged with possession with intent to sell and
circulate large quantities of two purportedly obscene, indecent, immoral, or
scandal ous magazines, to wit, 648 copies of Solaire Universelle de Nudisme and
195 copies of Sunshine and Health. Each contains photographs of nudist men,
women, and children with their private parts fully depicted.

Inthe Court of Criminal Correction, hefiled amotionto quash alleging that
the statute in question violates his constitutional due processrights. Upon denial
of the motion, that court--sitting without a jury--rendered a finding of guilt and
assessed a$100 fine.

| SSUE--Was the motion to quash, which referred simply to federal and state "due
process clauses" without specifying their section numbers, sufficiently definitive
to preserve the constitutional challengesfor subsequent appellatereview? (Under
Missouri law, constitutional issues are transferable to the state Supreme Court for
resolution.)

OPINION--Each constitution contains only one due process clause, aprovision of
universal recognition. Accordingly, defendant'sreferenceto theseclausesby such
name was as precise as would have been citations to specific section numbers.
Constitutional issuestransferred to state Supreme Court.

FURTHER PROCEEDINGS (1954)
Supreme Court of Missouri, Division No. 1

ISSUES--Are the constitutional challenges substantial enough for us to take
jurisdiction (theattorney general arguesinamotionthat they arenot and, therefore,
that the cause should be returned to the appeals court)? Did thetrial court err in
excluding proffered testimony of a college professor--holding degrees in
psychology and philosophy--that he believes nudist magazines do not fall within
the ambit of the obscenity statute? |s the statute vague and indefinite? Does it
impair the right of free speech?

OPINION--We are unpersuaded that this court's jurisdiction is not appropriate.
Hence, the attorney general's motion is overruled.
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The people have determined that they will maintain a clothed society.
When measured against the standard laid down by the General Assembly for the
protection of all, these magazinestend to incitel ascivious thoughts, arouse lustful
desire, encourage breaches of the law, and promote moral decay. Thelearnedtrial
court knew thisfar better than any lay professor. Contrary conclusionsinParmelee
v. United States and State v. Lerner [supra at page 121 and page 124, respectively]
seem confounded of confusion and artificialities. Thus, there was no error in
excluding the professor's testimony.

The statute contains neither hidden meaning nor technical terms of law,
but rather, employs words of common usage and understanding. Accordingly, it
sets out a clear and ascertainable standard of guilt, readily comprehended; no
intelligent person would be compelled to guess at its meaning and purpose.

Free speech is subject to the government's inherent police power.
Accordingly, obscene publications can be forbidden.

Affirmed.
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These magazines contain text explaining nudism and
advocating the nudist mode of living aong with
photographs of nude men, women, and children.

Summerfield v. Sunshine Book Co. (1954)
United States Court of Appeals, District of Columbia Circuit

95 U.SApp.D.C. 169, 221 F.2d 42 (D.C. Cir. 1954) Cert. denied, 349 U.S. 921, 75 S.Ct.
661, 99 L.Ed. 1253 (1955)

FACTS--Certain publishing companies tendered copies of several magazines (viz.,
Sunshine and Heal th, Solaire Univer selledeNudisme, andNatural Herald)tothe
postal system for distribution through the mail. These magazines contain text
explaining nudism and advocating the nudist mode of living along with
photographs of nude men, women, and children. There are posed and unposed
shots, with the subjects appearing both singly and in groups; sexual parts are
shown.

In an admini strative proceeding sought by the Solicitor of the Post Office
Department for the purpose of determining mailability of the magazines, a
departmental hearing examiner found that picturestherein are obscene (based upon
his subjective judgment, rather than upon expert testimony on the subject).
Adopting such finding as his own, the Postmaster General issued orders--of
indefinite duration--terminating service to the companies under a statute
authorizing exclusion from the mail of obscene or lewd "articles, matters, devices,
things, or substances."

The companies prayed for injunctive relief in U.S. District Court. Finding
that the magazines are not likely to promote lustful feelings or excite sexual
passions--and, thus, are not obscene--that court [in an unreported opinion]
enjoined enforcement of the orders. The Postmaster General now appealsto us.

| SSUES--Can the mailability statute be invoked with respect to pictures, and if so,
was the Postmaster General's action within the scope of his authority and
undertaken free of vague and nebulous administrative standards (issues rai sed by
publishing company appellees)? Did the District Court improperly substitute its
own opinion for that of the administrative determination, which the Postmaster
General perceives as constituting an appropriate exercise of a statutory function
supported by sufficient evidence without denial of dueprocess (anissueraised by
appellant Postmaster General)?

OPINION--Although pictures are not specifically named in the statute identifying
the various kinds of obscene material prohibited from the mail, case law has
extended the range of a similar companion statute (concerning mail fraud) to
pictorial representation. Accordingly, we reject the publishing companies

133



contention that the statute in question here cannot be applied to pictures.
However, the legislative background of this statute indicates that the

Postmaster General's exclusionary powerisconfined to material already published,

not to futureitemsfor which thereisno advance knowledge of content. Indeed, the

orders under review here raise grave constitutional questionsinvolving possible

wrongful prior restraint. In summary, issuance of these broad exclusionary orders

exceeded the power conferred by Congress upon the Postmaster General.
Affirmed.

DISSENT--Since the administrative ruling of the Postmaster General was not
pal pably wrong, it should be allowed to stand.

CERTIORARI DENIED (1955)
Supreme Court of the United States
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.. . dthough the woman's pubic areais obscured by her
crossed legs, direct sunlight brightens the corona of her
male companion's circumcised penis.

Sunshine Book Co. v. Summerfield (1955)
United States District Court, District of Columbia

128 F.Supp. 564 (D.D.C. 1955) Aff'd, 101 U.SApp.D.C. 358, 249 F.2d 114 (D.C. Cir.
1957) Rev'd, 355 U.S. 372, 78 S.Ct. 365, 2 L .Ed.2d 352 (1958) Further proceedingssub
nom. Sunshine Publishing Co. v. Summerfield., 184 F.Supp. 767 (D.D.C. 1960)

FACTS--On instruction fromthe Postmaster General, thelocal postmaster at Mays
Landing, New Jersey, impounded bulk shipments of two nudist magazines for the
asserted reason that pictures therein portray naked men, women, and children.
Following an administrative hearing before an examiner, the Postmaster General
found the magazines obscene by ordinary community standards and, hence,
nonmailable under the applicablestatute. The publisher now seeksinjunctiverelief
in this court.

| SSUE--Was the Postmaster General's ruling supported by the record?

OPINION--Todecidethiscase, itisnecessary that the court evaluate samplesof the
magazines content. Such evaluation will be guided by the premise that certain
illustrations are not pointedly objectionable: (1) children with diminutive genitalia;
(2) posteriors of nudes, irrespective of age; and (3) adult femal e breasts, the public
having become accustomed to seeing nursing mothers.

The cover of the February 1955 issue of Sunshine and Health, portraying
awoman in her twenties whose bare bosom appears larger than normal size, is
neverthel ess not obscene because her genitaliaarenot revealed. A pictureon page
7 of avery young girl on aswing isalso not obscene, since her labiamajoraare as
yet undeveloped. On the other hand, a picture on page 9 of a man water-skiing
shows his genitaliaand, hence, is obscene. On page 13, a picture of a coupleis
obscene because although thewoman's pubic areaisobscured by her crossed | egs,
direct sunlight brightens the coronaof her male companion'scircumcised penis. A
picture on page 15 showing four middle-aged women holding hands in front of a
large oak tree is obscene because of visible pubic hair. On page 16, a picture of a
mixed-sex group is obscene because one of the men portrayed has exposed
genitalia. A picture on page 29 of twowomen in their latetwentiesor early thirties,
posing approximately twelve feet from the camera and fully revealing the pubic
areas, is also obscene.

The January-February 1955 issue of Sun Magazine shows on page 6 a
young woman standing and facing the camera from six feet away, and on pages 8
and 9 another woman in her early twenties also photographed in short range with
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the pubic details clearly discernible; both are obscene. A picture on page 11 of a
motherwith matted pubic hair and her two teen-aged daughterswith fine, soft pubic
hair is also obscene. A picture on page 13 of a woman in her twenties is not
obscene because the pubic areais diffused in the shadow of an inflated ball. A
sketch on page 19 of two femal es whosepubic areasareill-definedisnot obscene;
however, an adjacent photograph of two couplesin the surf isobscene becausethe
genitalia of one man are seen above the crest of an incoming wave. Pictures on
page 23 of a Mexican woman whose dark complexion along with poor lighting
obliterate the pubic area, and on page 29 of a distant group watching a judo
exhibition, are not obscene.

Overall, there was sufficient basis in fact and in law for the Postmaster
General's administrative ruling. Dismissed with prejudice.

FURTHER PROCEEDINGS (1957)
United States Court of Appeals, District of Columbia Circuit

OPINION--We are satisfied that thereisno error. Affirmed.
CONCURRENCE--Indecent pictures predominate.

DISSENT--Congress has never given the Postmaster General power to censor any
class of mail, sealed or unseal ed.

CERTIORARI GRANTED (1958)
Supreme Court of the United States

OPINION--Per Curiam. Reversed on the basis of another high court case [not,
however, involving recreational nudity] in which it was held that the portrayal of
nudity, per se, isinsufficient reason to deny constitutional freedom of the press.

FRTHR. PRCDNGS. sub nom. Snshne. Publishing Co. v. Smmrfld. (1960)
United States District Court, District of Columbia

FACTS--Three days after the 1958 Supreme Court ruling, the publisher filed
applications with the Post Office for second class mail rates. Exchanges of
correspondence and negotiationsfollowed. Thirteen monthslater, the Post Office
general counsel wrote the publisher of certain defects in the applications.
Thereupon, the publisher submitted corrections. When six more weeks elapsed
withnodefinitiveresponse, the publisher sued the Postmaster General to securethe
ratesit seeks.

Fiveweeks after filing of the suit (but before the Postmaster General made
any appearance in the case), the applications were denied on the ground that the
magazines do not qualify for second class. In explanation, it was asserted that
ratherthan disseminate educational information devotedtoliterature, sciences, and
the arts, they improperly advertise the commercial nudist community of Sunshine
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Park (two stockholders in which also hold stock in the publisher). When the
publisher did not appeal during the allowed fifteen days (asrequired by anew rule
established after thefiling of the suit), the Postmaster General moved to dismissthe
case on the ground that administrative remedies had not been exhausted. Upon
denial of the motion, both parties now move for summary judgment; alternatively,
the Postmaster General asks to have the case remanded for further review.

ISSUES--Should this court divest jurisdiction of the case? Do the magazines
qualify for second class mail rates?

OPINION--The inescapable conclusion is that the Post Office handled the
publisher's applications with gingerly restraint amounting to outright reluctance.
When administrative procedure is inadequate, it need not be exhausted prior to
invocation of judicial action.

An official Post Office document, used just recently as a standard for
granting second class ratesto atrailer owners' association magazine financed by
the sale of advertising space to trailer manufacturers, makes clear that periodicals
are not designed primarily for advertising if they address some special subject or
industry and have a legitimate subscriber list. Similar authorized trade journals
include The Iron Age, The American Grocer, and The Northwestern Lumber man.
Sunshine Park has an advertisement of less than one-half page in the 32-page
Sunshine and Health; in Sun Magazine, it ismentioned only in alisting of nudist
clubs. Accordingly, thiscourt isof the opinion that plaintiff's publications (one of
which has 5,725 full-price subscribers as well as many newsstand purchasers) are
entitled to second class rates.

Judgment for plaintiff.
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. . .fwo nudist women--one a mother and the other a
grandmother--testified in the importer's behalf that they
see nothing objectionable in the publications; two
nonnudist housewivestestified for the Government tothe
contrary.

United States v. 4200 Copies (1955)
United States District Court, Eastern Dist. Washington, Northern Div.

134 F.Supp. 490 (E.D.Wash. 1955) Aff'd sub nom. Mouncev. United States, 247 F.2d
148 (9th Cir. 1957) Vac'd and rem'd, 355 U.S. 180, 78 S.Ct. 267, 2 L.Ed.2d 187 (1957)

FACTS--Alleging that certain nudist publications imported for commercial
distribution are obscene by reason of photographs therein of nude men and
women, the Customs Service ordered their seizure. In an ensuing libel tria in this
court, two nudist women--one a mother and the other a grandmother--testified in
the importer's behalf that they see nothing objectionablein the publications; two
nonnudist housewives testified for the Government to the contrary.

| SSUE--Are the publications obscene and, hence, subject to a statute authorizing
forfeiture, confiscation, and destruction?

OPINION--Nudity per seis not obscene; it may properly be employed in works of
art and medical and scientific treatises. However, when it offends the sense of
propriety, morality, and decency of average, normal, reasonabl e, prudent persons--
typified by the nonnudist housewives--itiswithinthebar of thestatutein question.
Although nudistsdo not regard thefull display in mixed company of nude maleand
female bodies as objectionable, nudism isadeviation from the norm at the present
time in the United States. With the exception of certain items which the marshal
failledtorecord onaninventory and alimited number of parodies containing mostly
clothed or silhouetted figures, | find all of the seized publications obscene.

FURTHER PROCEEDINGS sub nhom. Mounce v. United States (1957)
United States Court of Appeals, Ninth Circuit

OPINION--Per Curiam. Affirmed.

CERTIORARI GRANTED (1957)
Supreme Court of the United States

OPINION--Per Curiam. Upon confession of error by the Solicitor General, the
judgment below is vacated and the case remanded to the District Court for
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consideration on the basis of the same precedent by which Sunshine Book
Company ultimately prevailed in its suit against the Post Office to have its
publications ruled not obscene [supra at page 136].

[HISTORICALNOTE--MervinMounce, thenamed party ultimately prevailinginthe

U.S. Supreme Court, was the twelfth president of the American Sunbathing
Association.]
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A motion picture company had sought alicensefrom the
state Department of Education to exhibit thefilm Garden
of Eden, shot in aFlorida nudist colony.

Excelsior Pictures Corp. v. Regents of University (1956)
New Y ork Supreme Court, Appellate Division, Third Department

2 App.Div.2d 941, 156 N.Y.S.2d 800 (1956) Aff'd, 3N.Y.2d 237, 165 N.Y.S.2d 42, 144
N.E.2d 31 (1957) Reargument denied, 3N.Y.2d 942, 167 N.Y.S.2d LXXIII, 145 N.E.2d
895 (1957)

FACTS--A motion picture company had sought alicensefromthe state Department
of Education to exhibit the film Garden of Eden, shot in a Florida nudist colony.
Although portions of human bodies are revealed therein, thereisno full exposure
of any adult.

Nevertheless, believing the film to be obscene within the scope of the
licensing statute, the department refusedtoissuealicense. Suchdeterminationwas
upheld by the Regents of the University of the State of New Y ork. The caseisnow
here on review.

|SSUES--Isthe film obscene? Should constitutionality of the licensing statute be
ruled upon?

OPINION--Thesimplenudity scenestowhichthedepartment objected do not reach
alevel of magnitude warranting prior restraint.

It would beinappropriate for an intermediate appellate court (such asthis
one) to consider striking down a statute as unconstitutional .

Determination annulled and matter remitted.

CONCURRENCE--Based upon numerous opinions of the U.S. Supreme Court, the
censorship provisionsof thelicensing statutehaveal ready been effectively voided.

FURTHER PROCEEDINGS (1957)
Court of Appeals of New Y ork

OPINION--Formorethanacentury, thisstate'scourtshave held that body exposure
isnot crimind if there be no lewd intent. Underlying the Regents' actionisaNew
Y ork penal statute--inspired by the controversy in People v. Burke[supra at page
4]--proscribing exposure of private parts in the presence of two or more similarly
exposed persons of the opposite sex. However, that statute is directed not at the
practice of nudism in secluded private grounds by wholesome family groups like
thosedepictedinthisfilm, but rather (asdescribed by then-Governor Lehmanwhen
signing the bill), at exploitation of the general public for profit or financial gain.
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Even if nudism were made criminal, however, its depiction in an artistic medium
would not confer criminality upon the medium; to hold otherwisewould abolish the
dramaand the novel in one stroke. Considering the foregoing, it is not necessary
for usto resolve the constitutional question. Affirmed.

FIRST CONCURRENCE--Motion pictures fall within free speech and press
guarantees which penal laws must accommodate.

SECOND CONCURRENCE--The argument for affirmanceis compelling.

FIRST DISSENT--The state may prevent the showing of such indecent acts as
nudists exhibiting their privatesto each other, asituation unlike, e.g., thesimul ated
stage murder of a Caesar or a Desdemonawhich constitutes no real crime.

SECOND DISSENT--The judiciary should accord respect to the will of the people
without resort to semantics.

MOTION FOR REARGUMENT (1957)
Denied.
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.. .two theatre empl oyeeswere charged with possessing
and displaying--over athree-day period, including the
Lord's day--awork suggestive of lewdness, obscenity,
Indecency, immorality, or impurity.

Commonweslth v. Moniz/Commonweslth v. Rogers (1957)
Supreme Judicial Court of Massachusetts, Bristol

336 Mass. 178, 143 N.E.2d 196 (1957), Further opinion, 338 Mass. 442, 155 N.E.2d
762 (1959)

FACTS--Themotion picturefilm Garden of Edendepictsanonnudist family visiting
anudist colony. It contains scenes of nude men, women, and children (visible,
however, only from the rear and from the front above the waist) engaging in such
pursuits as walking in the woods, bathing in the lake, lying on the shore, and
playing games.

Following exhibition of thefilm in Fall River, two theatre employees were
charged with possessing and displaying--over a three-day period, including the
Lord's day--a work suggestive of lewdness, obscenity, indecency, immorality, or
impurity. At an ensuingtrial, thejudge directed thejury toreturn verdictsof guilty.
Upon entry of judgments, the employees now bring exceptions.

| SSUE--Was there good cause for the directed verdicts?

OPINION--Allegationsasto the tendency of awork to deprave or corrupt thoseto
whomit is exposed raise a question of fact which should be submitted to ajury.
Plainly, the effect of the instant film upon its viewers is a matter requiring a jury
determination, not aruling by thetrial judge. It waserror to direct the verdicts of
guilty. Exceptions sustained.

FURTHER PROCEEDINGS (1959)

FACTS--Subsequent to thisCourt'shaving sustai ned defendants’ exceptionstothe
trial judge'sdirection totheoriginal jury, another jury found them guilty. They now
except to denial of their motions for directed verdicts of not guilty.

ISSUE--In view of the U.S. Supreme Court's 1958 decision inSunshine Book Co. v.
Summerfield[supra at page 136], protecting nonsal aci ous discussion and picturing
of nudist life, does the film in question here contain any aspect of prurience (as
opposed to innocent nudism) justifying afact-finding role for ajury?

OPINION--In our judgment, this film (simply portraying how nudists live normal
lives, notwithstanding their nakedness) lacks erotic appeal. Therefore, itsshowing
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is not an act which can be found criminal, irrespective of its having offended a
number of citizens. The matter here decided was not necessarily presented by the
earlier exceptions. Exceptions sustained.
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. . . charged the operator with violating an ordinance
prohibiting the sale of obscene publications.

City of Cincinnati v. Walton (1957)
Municipal Court of Cincinnati (Ohio)

76 Ohio L.Abs. 162, 3 Ohio Op.2d 352, 145 N.E.2d 407 (Ohio Mun. 1957)

FACTS--A storeon Eighth Street carriesanumber of publications, amongwhichare
several nudist magazines (viz.,, Sunshine and Health, Sun Magazine, and
Sunbathing) containing individual and group pictures of nude men, women, and
children. Although pubic areas are visible, none of the pictures are posed in a
sexually suggestive manner; the texts are not concerned with sex.

Police entered the store and, in connection with the nudist and certain
other magazines, charged the operator with violating an ordinance prohibiting the
sale of obscene publications. The matter was heard by this court sitting as both
judge and jury.

ISSUES--Can concern for the effect of the publications upon minors (a number of
whom attend nearby schools and are inclined to congregate in and around the
store) influence the outcome of these proceedings? What is the proper test for
obscenity? Are the nudist magazines obscene?

OPINION--While concernfor youthisunderstandabl e (indeed, when earlier serving
asalegislator, this court coauthored a measure dealing with distributing to minors
published accounts of immoral deeds), an interpretation of the ordinance so asto
restrict salesto all purchasersto the level of that suitable for minorswould violate
the defendant's Fourteenth Amendment rights. Actually, to so interpret would be
comparableto restricting the diet of all of this community's citizens to baby food.
Also, as Mr. Justice Frankfurter once observed in connection with overrestrictive
legislation, we must not "burn the house to roast the pig."

In view of a paucity of Ohio cases addressing the meaning of the word
"obscene," this court must perforce fashion a definition distinguishing between
material that is constitutionally protected and that which is not. Care must be
exercised in doing so because the past failure of some courts to have observed
such distinction has regrettably resulted in encouraging the Anthony Comstocks
of the world to shake their censor's scissors at any work they perceive as being
even remotely associated with sex. [Comstock, 1844-1915, wasanotorious special
agent and secretary of The New Y ork Society for the Suppression of Vice, which
organization was, incidentally, a party to a 1936 case included in thiswork at page
120 supra.] Thus, this court holds that for material to be found obscene, it must
have been calculatedto appeal to prurientinterest (i.e., be"dirt for dirt'ssake") and
have a substantial tendency to excite lustful desire or deal with sexual perversion.
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Astothemeritsof thecaseat bar, in thisday and age--when bathing suits
are likehandkerchiefsand virtual nudesstaredown fromevery garagewall--1 do not
believe that these nudist magazines conform to the definition of obscenity
propounded in the test above. Hence, defendant is found not guilty with respect
thereto.
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.. .exhibited allegedly indecent, obscene, and immoral
motion pictures including the nudist film Garden of
Eden.

State ex rel. Murphy v. Morley (1957)
Supreme Court of New Mexico

63 N.M. 267, 317 P.2d 317 (1957)

FACTS--The State (through its District Attorney as relator) cited the San Jose
Drive-In Theatre in Bernalillo County for having exhibited allegedly indecent,
obscene, and immoral motion picturesincluding the nudist film Garden of Eden.

At an ensuing trial in the local district court, the prosecutor sought to
enjoin the screening of lewd scenes by i nvoking nuisance-abatement provisions of
the New Mexico "red-light" statute. That court granted the injunction as sought;
the theatre owner now appealsto us.

ISSUES--Does the red-light statute apply to motion pictures? Can the State
buttressitsposition at the appeal stageby alsoinvokingitsgeneral equity powers?

OPINION--In enacting the red-light statute, the Legislature associated the word
"lewdness" with acts of assignation and prostitution only. Hence, we believe its
useshould belimited to cases of such nature and not broadened to include motion
pictures.

We are not convinced by the State's contention that its general equity
powers--necessarily civil in nature--can apply incriminal proceedingssuch asthis
one, especially where such a course was not specified at the outset.

Reversed and remanded, with direction to thecourt below to dissolvethe
injunction and dismiss the complaint.

DISSENT--I see nothing in the record suggesting that the ends of justicerequirea
remand of this cause.
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The manager was charged with violating a code
provision prohibiting motion pictureexhibitionscreating
imminent public disorder, the primafacie establishment
of which is deemed to arise from advocacy of criminal
law violation (in this instance, the state antinudism
Statute. . .

State v. Rothschild (1958)
Court of Common Pleas of Ohio, Montgomery County

78 Ohio L.Abs. 292, 149 N.E.2d 57 (Com.Pl. 1958) Rev'd, 109 Ohio App. 101, 100hio
Op.2d 264, 163 N.E.2d 907 (1958)

FACTS--The manager of the Sunset Cruise-In, a drive-in movie theatre at 4249
Germantown Pikein this county, booked afilm entitled Garden of Eden, depicting
life in a Tampa, Florida, nudist camp. In the film, pubic areas are obscured by
shorts, towels, magazines, dogs, branches, or bushes. However, prior to the first
public screening the projectionist asked the manager if in his opinion they "could
get away with ... showing bare breasts of the women," to which the manager is
purported to have replied, "Sure, it's educational." Admissions to the film
generated cash recei ptsfrom eight to ten timesthe normal amount; theintermission
between showings was increased from the usual ten minutes to thirty minutes to
alow for the large number of exiting automabiles.

Afterthefirst showing onthefourth night of screening, the sheriff'soffice
confiscated the film. The manager was charged with violating a code provision
prohibiting motion picture exhibitions creating imminent public disorder, the prima
facie establishment of which is deemed to arise from advocacy of criminal law
violation (in this instance, the state antinudism statute [also discussed in State v.
Brown, supra at page 13]).

The cause was docketed for trial beforethis court without ajury. Prior to
the taking of testimony, counsel for both sides and the court viewed thefilmina
local thestre. A similar screening was also arranged after thetrial at the urging of
the court.

| SSUE--Does the film advocate violation of acriminal statute (viz., the antinudism
statute) and, hence, create the kind of public disorder that the motion picture code
requiresin order to justify aprohibition of its screening?

OPINION--It isevident that peoplein the nudist colony observed genitaliaof both
sexes while parading their naked formsin the presence of each other. The showing
of such scenes disturbs otherwise tranquil minds and shocks the sensibilities.
Since advocacy of nudism (the practice of which isillegal in Ohio) pervades the
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entire film, the statutory presumption of imminent public disorder ensuing from
such advocacy rendered its exhibition in violation of the motion picture code.
Guilty.

FURTHER PROCEEDINGS (1958)
Court of Appeals of Ohio, Montgomery County

OPINION--There is not the slightest evidence on the record of the imminence of
public disorder. Mere conjecture asto how others may react i sinsufficient to show
the required criminal intent. Box office appeal--being the happy concomitant of
many films of outstanding quality--is not evil in itself. Anyhow, rather than
advocate violation of the antinudism statute, the film may simply imply that it
should be repealed.

Reversed. Defendant will be released and the film returned.

[EDITORIAL COMMENT--The antinudism statute involved here (Ohio Revised

Code Annotated, Section 2905.31, effective October 1, 1953) isreportedinthe 1987
Replacement Volume, Title 29 at page 83, to have been repealed.]
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The defendant herein was arrested and charged with
intent to sell an indecent, obscene, and lascivious
magazine, to wit, 1958 Annual Sunshine and Health (a
publication dealing with nudism).

People v. Cohen (1960)
Queens County Court (New Y ork)

Motion for inspection of grand jury minutes or in the alternative to dismiss the
indictment, denied, 22 Misc.2d 722, 205 N.Y.S.2d 481 (County Ct. 1960) Motion for
certificate of reasonable doubt and order admitting to bail pending appeal,
granted, 208 N.Y.S.2d 49 (Sup.Ct. 1960) Motion to enlarge time to perfect appeal,
granted, 13 App.Div.2d 518, 214 N.Y.S2d 705 (1961) Conviction rev'd, 22
App.Div.2d 932, 255 N.Y .S.2d 813 (1964)

FACTS--The defendant herein was arrested and charged with intent to sell an
indecent, obscene, and lascivious magazine, to wit, 1958 Annual Sunshine and
Health (a publication dealing with nudism). Following apreliminary hearinginthe
Felony Court and the filing of an information in the Court of Special Sessions, the
state Supreme Court granted his application for prosecution by indictment.
Subseguently, agrand jury found an indictment which also expanded the original
chargeto includeillegal advertising. He now movesfor aninspection of the grand
jury minutes or, alternatively, to dismiss the indictment.

ISSUES-(1) May anindictment chargemorecriminal activitiesthanthoseoriginally
brought by information? (2) Must the Foreman of ajury, rather than the Assistant
Foreman, sign anindictment? (3) ShouldtheDistrict Attorney initially have sought
acivil injunctionto halt salesbefore proceeding under the penal law? (4) Does Post
Office acceptance for mailing of this magazine establish that it is not obscene? (5)
Isthe decision of the U.S. Supreme Court in Sunshine Book Co. v. Summerfield
[supra at page 136--reversing obscenity findingsrel ativeto a1955issue of the same
magazine involved here--res judicata and, hence, dispositive of the case at bar?

OPINION--The court is not impressed by defendant's arguments: (1) A criminal
defendant must subject himself to whatever charges the proof may establish. (2)
The Assistant Foreman of ajury is vested with the same power and authority as
that of the Foreman. (3) The District Attorney hasdiscretion whether to seek acivil
injunction. (4) This court is not bound by constitutionality determinations of the
Post Office. (5) The decision regarding the 1955 issue cannot give the magazine
carte blanche immunity for all time, particularly since the 1958 pictures--greater in
number and sharper in focus--could lead to a petit jury finding that the dominant
theme appeal sto prurient interest.

Defendant's motion denied. (Defendant was subsequently convicted; he
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received aone-year jail sentence and a $2,000 fine.)

APPLICATION FORCERTIFICATEOFREASONABLEDOUBT AND FORORDER
ADMITTING TO BAIL PENDING APPEAL (1960)
Supreme Court, Queens County; Special Term, Nassau County, Part |

OPINION--1t appears that substantial questionsrequire resolution by an appellate
court. Theseincludewhether the 1958 edition is covered by the ruling on the 1955
pictures, and if examination of other magazines circulating locally could aid in
ascertaining standards of community acceptance. The defendant should not be
forced to exhaust his sentence in jail while awaiting appellate court review.
Certificate of reasonable doubt granted and defendant admitted to bail.

FURTHER PROCEEDINGS (1961/1964)
New Y ork Supreme Court, Appellate Division, Second Department

OPINION--(Appellant's motionto enlarge histimeto perfect an appeal wasgranted.)
We would affirm the conviction; however, Sunshine Book Co. v. Summerfield and
Excelsior PicturesCorp. v. Regentsof University [supra at page 136 and page 141,
respectively] constrain usto hold that the 1958 edition is not obscene. Judgment
reversed, indictment dismissed, fine remitted, and bail exonerated.
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Garden of Eden. . . film assertedly is obscene.

Excelsior Pictures Corp. v. City of Chicago (1960)
United States District Court, Northern Dist. of Illinois, Eastern Div.

182 F.Supp. 400 (N.D.I11. 1960)

FACTS--The motion picturefilm Garden of Eden portrays nudist living, although
private parts of adult characters are not revealed. Asof 1955, it had been viewed
by approximately 1.6 million personsinthe United States, Alaska, and the Hawaiian
Islands.

A company having the exclusive right to distribute, license, and exhibit
thisfilmin Chicago applied for the requisite permit. However, the city--invoking a
municipal ordinance identifying various grounds for denial of such
permits--rejected theapplicationfor reason that saidfilm assertedly isobscene. The
company has now filed a complaint in this court against Mayor Daley and Police
Commissioner O'Connor, seeking that they be compelled to issue a permit.

| SSUE--Isthisfilm immoral or obscene within the meaning of the city ordinance?

OPINION--It is a well-established maxim that the construction placed upon a
municipal ordinance by the highest appellate court of the state is binding upon the
federal judiciary. Accordingly, based upon previousconstruction of the ordinance
involved here by the Supreme Court of Illinois--requiring that for a film to be
obscene, it must arouse sexual desire--thiscourt findsthat thefilmnow in question
simply portrays nudism in a healthful and happy context and is, therefore, not
obscene. Although the filmisnot of the type which this court might recommend
for public viewing, it is not a court's function to weigh personal inclinations or
individual proclivitiesin determining legal issues. Moreover, the merefact that the
Chicago community or Americansasawhole may not embrace nudismfor their own
way of life cannot control us. Also, it should be noted that nude statues and
pictures are on prominent exhibition in most art museums and galleries and that
numerous popul ar books and magazines frequently depict human nudity without
offending the law.

For the above reasons, to deny plaintiff the right to show the film would
depriveit of protection guaranteed by the Fourteenth Amendment. Order in favor
of company.
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. . .purportedly obscene publications, viz., American
Nudist, Sunbathers Calendar, Naturist, and Nudist
Calendar.

Mier v. Culver Municipal Court and Culver City (1962)
California Court of Appeal, Second District, Division 3

211 Cal.App.2d 470, 27 Cal.Rptr. 602 (1962)

FACTS--A magazinewhol esal er and certainretail ersarebeing prosecuted by Culver
City for dealing in purportedly obscene publications, viz., American Nudist,
Sunbathers Calendar, Naturist, and Nudist Calendar. They obtained a
peremptory writ of prohibition from the superior court, Los Angeles County,
commanding themunicipal court to desist from proceedingsagainst them that arise
from the local obscenity ordinance. The City now appealsthat ruling to us.

ISSUE--In enacting the state obscene publicationscode, did the L egislatureoccupy
thefield and, thus, retain exclusive jurisdiction on questions related thereto?

OPINION--The state code deals with all criminal aspects of selling, distributing,
keeping for sale, exhibiting, and advertising publications charged as obscene.
Hence, there was no room left for local regulation. Prohibition is a proper remedy
torestrain atrial court from proceeding under such circumstances. Affirmed.
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. . . State censors ordered deletion of the boat nudity
scenes.

Fanfare Films, Inc. v. Motion Picture Censor Board (1964)
Court of Appeals of Maryland

234 Md. 10, 197 A.2d 839 (1964)

FACTS-A film company desires to screen the motion picture Have Figure, Will
Travel. It depictsthestory of threegirlstaking avacation cruisethroughtheinland
waterways from upper New Y ork to Florida on a cabin cruiser belonging to the
father of one. Two of the girls are confirmed nudists. As the trip progresses,
interrupted by stops at nudist camps in New Jersey and Florida, the third girl
becomes a convert to nudism. Scenes on the boat show the girls nude above the
waist; in the nudist camps, both men and women are seen totally unclothed.

While not expressing an objection to the camp nudity, state censors
ordered deletion of the boat nudity scenes. According to these censors, since
normal people [sic] do not so comport themselves on aboat, the girls' nudity will
necessarily arouse viewers' sexual desires, thus making such scenes subject to
deletion orders applicableto instruments of obscenity. The censors concede that
ontheboat the girlsare observed only by each other and that they are not pictured
engaging in sex together. Following affirmance of the censors' order by the
Baltimore city court, the film company now appealsto us.

ISSUES--Does the statute conferring the censor board's authority violate free
expression protections embodied in the First Amendment to the U.S. Constitution
(as made binding on the state by the Fourteenth Amendment) and in Article 40 of
the Maryland Declaration of Rights? Can the girls' nudity be adjudged obscene?

OPINION--Subsequent to the film company'sfiling of this appeal, we rendered an
opinion in another censorship case also involving questions of free speech and
publication. Relying therein upon an earlier U.S. Supreme Court case (in which a
similar censorship codein lllinoiswas ruled not void on its face as an invasion of
constitutional guarantees), we held that provisions and requirements of the
Maryland code are not unconstitutional infringements. Accordingly, appellant's
contentions here must be rejected.

However, in adjudicating previous state cases involving allegations of
obscenity in motion pictures and magazines, we determined that mere nudity isnot
strictly obscene. Thereis nothing in the record hereto indicate that the essential
facts of the case at bar are basically any different. Accordingly, we conclude that
the censors' action deleting the girls' boat nudity scenes was unwarranted.
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Reversed.
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.. .salling purportedly obscene nudist magazines in
violation of alocal ordinance.

Royal News Co. v. Schultz (1964)
United States District Court, Eastern Dist. Michigan, Southern Div.

230 F.Supp. 641 (E.D.Mich. 1964) Aff'd as modified, 350 F.2d 302 (6th Cir. 1965)

FACTS--Initsmunicipal court, thecity of Highland Park (located in Wayne County)
had charged the House of Books retail shop and one of its officers with selling
purportedly obscene nudist magazinesin violation of alocal ordinance. Alleging
that the city was threatening to seize future issues, the shop then sought and
obtained from this court (1) aruling that as matters of fact and law the magazines
are not obscene under the applicable federal standard, and (2) an injunctive order
restraining city officials from seizing the magazines and conducting criminal
prosecutions.

Thereafter, Wayne County (not a party to the Highland Park case)
obtained from the county Circuit Court an order restraining the distribution of
certain magazi nes--some of which were covered by thiscourt'spreviousorder--and
also charging the shop in Recorder's Court and (on the complaint of astate police
officer) in Common Pleas Court with selling the magazines. The shop now moves
to hold the city officials and the state police officer in contempt of this court's
injunctive order.

ISSUES--In considering the contempt remedy proposed by the shop, should the
court broaden the scope of the injunctive order against the city officids so as to
include county officials? Should the latter be held in contempt?

OPINION--Recognizing that county officialshad cooperated with city officialsand
had actual notice of the injunctive order, we hold the former to be withinitsterms.
The county's institution of criminal proceedings with respect to the specific
magazines considered by thiscourt inthe earlier proceeding involving thecity was
obviously intended to harassthe plaintiff in an attempt to circumvent theinjunctive
order. To permit the county to do that which we have enjoined the city from doing
would be astultification of thejudicial process.

Sinceit may surely be assumed that the county will respect this decision,
itisunnecessary to hold the individualsin contempt.

Order in accordance with opinion.

FURTHER PROCEEDINGS (1965)
United States Court of Appeals, Sixth Circuit

OPINION--The granting of an injunctive order halting county prosecution under
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the local ordinance was within the power of the District Court. Nevertheless, we
hold that the order should be modified--in accordance with Rule 65(d) of the Federal
Rules of Civil Procedure requiring that such ordersbe " specificinterms'--so asto
specifically include the county officials. It shall not, however, be construed to
restrain separate prosecution under appropriate state statutes.
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A large quantity of nudist magazines and books was
confiscated and alocal dealer arrested for purportedly
trading in obscene publications. . .

Outdoor American Corp. v. City of Philadelphia (1964)
United States Court of Appeals, Third Circuit

333 F.2d 963 (3d Cir. 1964) Cert. denied, 379 U.S. 903, 85 S.Ct. 192, 13 L.Ed.2d 176
(1964)

FACTS-A large quantity of nudist magazines and books was confiscated and a
local dealerarrested for purportedly trading in obscene publicationsin violation of
a state statute. Thereupon, the publisher and distributor--together with the
dealer--brought suit against city officialsinU.S. District Court. They prayedtherein
foradeclaration that the publications are not obscene and for an injunction against
criminal prosecution.

The District Court dismissed the complaint [in an unreported opinion] on
the ground that clear and imminent irreparableinjury justifying federal interference
in the state criminal proceedings had not been shown. The plaintiffs now appeal
to us.

| SSUE--Was the District Court correct in declining to exerciseits equitable power?

OPINION--A federal court of equity should not ambush state courts on the
fundamental basis of obscenity. All matters which the plaintiffs brought in the
District Court may beraised at the state level, with the right of petition to the U.S.
Supreme Court for writ of certiorari after exhaustion of state remedies. Also, there
is noreasonto believethat thecity officialswill either enforcethe obscenity statute
in question against the distributor and publisher or fail to return the confiscated
publicationstothedealer if thelatter prevailsinthecriminal proceedings. Affirmed.

CERTIORARI DENIED (1964)
Supreme Court of the United States

RELATED LITIGATION--The dealer's arrest and the subsequent hearing on his
civil suit were reported in news bulletins on Philadelphia radio station WIP. The
texts thereof referred to the dealer asa"smut peddier." Claiming spoiled business
relationships as a result, the dealer brought a libel action in U.S. District Court
against the station's owner. Based upon evidence that WIP had relied upon
hearsay and conjecture, the jury found that station personnel bore outrageous
motives and operated with recklessindifferenceto truth; it awarded $25,000 general
damages and $3/4 million punitive damages (the | atter reduced on remittitur to $1/4
million). Rosenbloomv. Metromedia, Inc., 289 F.Supp. 737 (E.D.Pa. 1968).
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However, the U.S. Court of Appeals reversed on grounds that the
evidence lacked sufficient substance and clarity to show the required malice. 415
F.2d 892 (3d Cir. 1969). The U.S. Supreme Court granted certiorari. 397 U.S. 904, 90
S.Ct.917,25L.Ed.2d 85 (1970). By afive-to-threevote (five separate opinionsinall,
with one justice not participating), the high court affirmed the appeals court
judgment. 403 U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d 296 (1971).

[HISTORICAL NOTE--Outdoor American Corporation was headed by Mervin
Mounce, awell-known nudist who had earlier prevailed in the U.S. Supreme Court
against the government in the seizure case titled United States v. 4200 Copies
(supra at page 139).]
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Invoking a state obscenity statute in connection with the
sdle of nudist magazines. . .

DdeBook Co. v. Leary (1964)
United States District Court, Eastern District of Pennsylvania

233F.Supp. 754 (ED.Pa 1964)  Aff'd, 389 F.2d 40 (3d Cir. 1968)

FACTS--Invoking a state obscenity statute in connection with the sale of nudist
magazines, Philadelphia officials ordered the seizure of several thousand such
copies at a newsstand located at 18th and Arch streets and the dealer's arrest.
Within afew days, similar seizures and arrests occurred elsewhereinthecity. The
magazinedistributor suffered monetary lossesthrough (1) an obligationto givethe
arrested dealers credit for the seized copies, and (2) cancellation of their ordersfor
future issues.

The distributor now files apetitionfor injunctionunder federal civil rights
statutes against certain of the officials. He contends therein that the police
commissioner's attendance at a book-burning conducted by a particular pastor
demonstrated vindictiveness.

ISSUES--Does the distributor have standing? Should the court consider an
injunction? Are the magazines obscene?

OPINION--The arrests of the dealers and the seizures of their magazines confer no
standing upon the plaintiff distributor to bring civil rights challenges.

In the possible circumstance that a higher court were to rule that the
foregoing finding isin error, the petition for injunction will now be ruled upon in
order to obviate afutureremand: In view of the pendency of the state proceedings
and in the absence of a showing of irreparable injury not compensable in money
damages, neither inconvenience nor financial 10ss can be recognized as a ground
forfederal intervention. The court will thusfollow Outdoor American Corp. v. City
of Philadel phia [supra at page 158] and abstain.

Against the contingency that a higher court may find abstention to have
been in error, this opinion will now address the obscenity issue on its merits: A
court of equity need not separate the more offensive publications from the less
offensive. In evaluating questioned material, the overall impact upon the
community is considered, rather than the prurience of any particular page of any
individual publication. Under such a standard, an examination of twenty-five
pictorial specimens of the seized material reveals that in some the female external
genitaliaand mammary apparatus are too prominent or overreach customary limits
of candor. Accordingly, it must be found that the magazines are obscene as a
whole; moreover, plaintiff failed to prove deprivation of any federal constitutional
rights.
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Judgment for defendants.

FURTHER PROCEEDINGS (1968)
United States Court of Appeals, Third Circuit

ARGUMENT OF CITY--Asadirect result of aU.S. Supreme Court decision (in an
unrelated case) holding that there may be no seizure of publications prior to an
adversary hearing before a court, all prosecutions against the dealers were
terminatedintheir favor. The City now arguesthat theinstant appeal of the District
Court opinion is, therefore, moot.

OPINION--We are satisfied that the District Court judge did not abuse his
discretion by abstaining. However, we accept the City's argument that the cause
of action for aninjunctionis moot. Any claim for damages should be dealt within
state court. Affirmed.
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Western Nudist. . . evaluated as obscene by the City
Counsellor and the Associate Prosecuting Attorney. . .

Statev. Vollmar (1965)
Supreme Court of Missouri, Division No. 1

389 SW.2d 20 (Mo. 1965)

FACTS--On successive days, two nonuniformed St. Louis vice squad detectives
entered the House of Publications at 719 Pine Street, purchasing a different
magazine on each occasion. While the contents of thefirst are not specified, both
it and the second, Western Nudist, were later evaluated as obscene by the City
Counsellor and the Associate Prosecuting Attorney. Shortly thereafter, the
detectives returned a third time and--informing the store manager that they desired
something to generate interest at an upcoming stag party--asked about another
magazine on display, Sun Fun. Producing acopy for the detectives' examination,
the manager remarked that pictures of nudists therein show "everything." The
detectives purchased the magazine and immediately placed the manager under
arrestfor knowingly possessing obscenepublicationswithintenttosell. Next, they
searched the premises and seized as evidence a quantity of miscellaneous nudist
magazines (one is printed in Danish) selected from thousands of publications of
various kinds.

In the Court of Criminal Correction, thetrial judge--reserving questions of
community standardsfor thejury'sdeterminati on--sustai ned prosecution objection
to proffered testimony by aSt. LouisGlobe-Democrat reporter and aphotographer.
Deliberating under an instruction that "obscene" refers to something
indecent--which, in turn, arouses lewd and lascivious thoughts in the
susceptible--the jury found the manager guilty.

ISSUES--Were the arrest, search, and seizure (all made without warrant) proper?
Are the magazines protected? Is there proof of scienter? Did the trial court
properly instruct thejury relative to the legal significance of the word "obscene"?

OPINION--[The Supreme Court has jurisdiction of this appeal because
constitutional questions have been presented.]

Itiselementary that police may make an arrest when there is reasonable
cause to believe a crime has been committed. Also, it issettled law that following
an arrest for possessing obscene publications, search of the arrestee's person and
premises for the purpose of identifying similar publicationsfor seizureis permitted.

In recognition that these magazines are replete with photographs--many
in color--brazenly depicting genitalia and pubic hair of male and female nudists
(including close-ups of a number of attractive, shapely women 16-25 yearsof age),
we deem them outside the scope of protected speech or press. Accordingly, the
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trial court did not err in overruling defendant's motion for acquittal.

In view of pictures of nudes appearing on all of the front covers and
defendant's ability to describe the contents of the copy requested by the
detectives,therewasampl e evidencefromwhichthejury could reasonably find that
defendant was aware of the offensive character of the magazines.

However, contrary to the susceptible person standard used by the trial
court to instruct the jury, the approved test for obscene material requires a
determination of whether to anaverage person applying contemporary community
standards the dominant theme appeals to prurient interest. Thus, we find the
instruction reversibly erroneous.

Reversed and remanded for anew trial.
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Four magazines (viz., Urban Nudist, Western Nudist,
American Nudist, and Suntan). . . advocating the nudist
mode of living were found obscene by atrial court.

Statev. Martin (1965)
Circuit Court of Connecticut, Appellate Division

3 Conn.Cir. 309, 213 A.2d 459 (1965)

FACTS--Four magazines (viz., Urban Nudist, Western Nudist, American Nudist,
and Suntan), containing full-page color or black and white photographs of nude
persons together with text explaining and advocating the nudist mode of living,
were found obscene by atrial court. Hence, they were condemned as a nuisance
and ordered confiscated and destroyed. The defendant--Martin's News Service,
Inc.--now appealsto us.

ISSUE--Are the magazines substantially beyond customary limits of candor and,
therefore, suppressible for lack of constitutional protection?

OPINION--Sunshine Book Co. v. Summerfield [supra at page 136] isdecisive of the
instant appeal. That isto say, it seemsto usthat the U.S. Supreme Court's having
granted certiorari and reversed [i.e., overturned the judgment that had denied
Sunshine the injunction it was seeking against the Post Office] must mean that
nudist publications are not to be deemed obscene. Accordingly, the judgment of
the court below is set aside and the case remanded to vacate the order of
confiscation and destruction.

DISSENT--Onejudge dissents. [No reasonisgiven.]
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.. .Seizure of 107 nudist publications. In connection
therewith, the store operator was arrested on acharge of
violating an obscenity statute. . .

Rosenbloom v. Commonweslth (1966)
Supreme Court of Appealsof Virginia

Unreported (Va 1966) Rev'd, 388 U.S. 450, 87 S.Ct. 2095, 18 L.Ed.2d 1312 (1967)

FACTS--A retail store intheheart of downtown Richmond (The Booktrader, 211 N.
7th Street) carries a variety of publications, including those of specialized or
technical content. Shortly after apolice officer entered the premisesand purchased
a German nudist magazine, a police lieutenant led a contingent of officersin a
seizure of 107 nudist publications. In connection therewith, the store operator was
arrested on acharge of violating an obscenity statute, found guilty in police court,
and fined.

On appedl to the local court of record, the owners of a Virginia nudist
resort (Buck's-Kin Lodge) and the editor of anewspaper (Richmond NewsLeader)
testified in the store operator's behalf that they regard nudism as harmless to
society. Nevertheless, the judge of that court--characterizing such assertions as
"so much manure and so little grass'--upheld the police court. The case is now
here on apetition for writ of error and supersedeas.

| SSUE--Are photographs of nudists, with pubic hair showing, obscene?
OPINION--Petition rejected; judgment affirmed.

CERTIORARI GRANTED (1967)
Supreme Court of the United States

ARGUMENT OF COMMONWEALTH--The public has a right to keep the
rattlesnakes of obscenity out of the public square where the venom will poison the
minds of men, women, and children.

OPINION--PerCuriam. Reversed onthebasisof SunshineBook Co.v. Summerfield
[supra at page 136].

SEPARATE OPINION--One justice would affirm based upon minority opinions in
other cases not, however, involving recreational nudity.

164



. . .the seizure of. . . American Nudist and Urban
Nudist. . . al were in violation of the state obscenity
code.

City of Phoenix v. Fine (1966)
Court of Appealsof Arizona

4 Ariz.App. 303, 420 P.2d 26 (1966)

FACTS-Fallowing the seizure of several sample publications (including the
magazines American Nudist and Urban Nudist) from a downtown store, the City
filedacomplaintin superior court, MaricopaCounty, that all werein violation of the
state obscenity code. Without having read the publications, the judge issued on
the same day an ex parte temporary restraining order halting further sale or
distribution. At ahearing ten days later to show cause why the order should not
be made permanent, the store owner moved to quash and to dismiss on the ground
of unconstitutional prior restraint upon freedom of the press. Both motions were
denied; thetemporary restraining order was continued by stipulation pending trial
on the merits.

At thetrial, the Assistant City Attorney, testifying solely with regard to
the circumstances under which the publications had been taken, was the only
witness. The owner, invoking the Fifth Amendment, declined to testify. Without
explanation, the judge found certain of the publications not obscene but others--
including the nudist magazines--obscene. He enjoined the latter's sale and
distribution. Thisisdefendant's appeal from that judgment.

ISSUES--Did thetrial judge's signing of the temporary restraining order, without a
prior adversary hearing or any showing of immediate and irreparable damage,
violate the store owner's constitutional rights? Doesthe code define "obscenity"
with sufficient specificity? Doestherecordinthiscase permit afinding of obscene
content (viz., a showing that to an average person applying contemporary
community standards, the dominant theme of the publications as awhole appeals
to prurient interests and is utterly without redeeming social value)?

OPINION--Theextraordinary procedurefollowed here, by which the superior court
issued the temporary restraining order without notice or hearing, violated rights
protected by the Fourteenth Amendment. Since such violation infected the
proceedings from the outset, reversal of the injunction order is required,
irrespective of any ultimate conclusion on the obscenity questions.

It isour duty to sustain Arizona's statuteswhen reasonabl einterpretation
so permits. This statute's definition of "obscenity" is consonant with both the
American Law Ingtitute's Model Penal Code and federal caselaw. Hence, we hold
the language to be acceptable.
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However, by not having introduced evidence purporting to show that the
challenged items satisfy thelegal criteriafor establishing obscenecontent, the City
failed to meet its burden of proof. Hence, the superior court'sinjunction--which to
bevalid must necessarily be predi cated upon some supportabl e obscenity finding--
lacks a proper foundation and, therefore, is unwarranted. We cannot alow atria
judge to rely upon either his own ideas or such sources as psychological works,
literary criticisms, and social surveyswhich he may consult; the adversarieswould
then have no opportunity to challenge these "experts" or present contrary views.
Indeed, the nudist magazines involved here appear to represent the sincere
philosophy of an organized group whose |l egitimacy has not been questioned.

Reversed and case dismissed.
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.. .two nudist magazines. In connection therewith, the
shop operator was subsequently indicted for violating an
obscenity statute outlawing material appealing to
prurient interest.

Peoplev. Biocic (1967)
Appellate Court of Illinois, First District, Second Division

80 Ill.App.2d 65, 224 N.E.2d 572 (1967)

FACTS--A book shop in the 400 block of South State Street, Chicago, carries a
variety of publications. Two magazines in its inventory, Nudist Colorama and
Utopia, are devoted to nudist living. Both contain photographs of men, women,
and children engaging in activities such as swimming, volley ball, tennis, boating,
and lounging; some depict genitalia, while others show partially or fully clothed
persons. Interspersed throughout one of them are reproductions of classical art
portraying nudes. Thesemagazinesalsoincludeanumber of articlesand editorials
describing, e.g., the "humanness" of nudism.

A police officer entered the shop and purchased copies of the two nudist
magazines. |n connection therewith, the shop operator was subsequently indicted
for violating an obscenity statute outlawing material appealing to prurient interest.
A trial washeldin circuit court, Cook County. Thejudge--takingjudicial noticethat
the shop is located in proximity to nationally known department stores and places
of entertainment for adults of all ages--found that any innate obscenity relativeto
"girly" publications also offered for saleisnot a"literary contagion" affectingthe
remainder, including thenudist magazines. When thejudge evaluated thelatter on
their merits, he found them not obscene as a matter of law and, therefore, entitled
to First Amendment protection. Accordingly, theindictmentswere dismissed; the
People now appeal to us.

ISSUES--Are the nudist magazines obscene? Did the trial judge err in using his
personal knowledgeto takejudicial notice of the respectability of theareainwhich
theshopislocated? Need thejudge have eval uated the magazines against alisting
in the statute of the kinds of evidence which may be considered in determining the
presence of obscenity?

OPINION--Nothing in these nudist magazines portrays sex in amorbid or shameful
manner. Hence, the material--including frank and revealing nudity in the
photographs--cannot be regarded as dirty or lewd or otherwise appealing to
prurient interest. To the contrary, the magazines expound the virtues of nudist
living and advance the theory that nudism hasaplacein our culture. The nudists
poses are much like those seen el sewhere in photographs of fully clothed persons,
while the action shots depict normal recreational pursuits. Nudity without
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lewdnessis not obscene.

Trial courts are presumed to be as well informed as the public generally.
They may take judicial notice of that which everyone knowsto be true.

The statutory listing of the kinds of evidence establishing obscenity
serves only asaguide. However, the trial judge's reference to literary contagion
demonstrates that he did consider the content of the nudist magazines relative to
that of other publications on the shop racks.

Affirmed.
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International Nudist Sun contains . . . photographs of
nude men and women . . . judge wants to know if a
freshly shaved mons Veneris on several of the females
IS obscene.

People v. Noroff (1967)
California Court of Appeal, Second District

58 Cal.Rptr. 172 (Cal.App. 1967) Vac'd, 67 Cal.2d 791, 63 Cal.Rptr. 575, 433 P.2d 479
(1967) Cert. denied, 390 U.S. 1012, 83 S.Ct. 1261, 20 L Ed.2d 161 (1968)

FACTS--The magazine I nter national Nudist Sun contains thirty-two pages of text
and photographs of nude men and women in both indoor and outdoor settings. In
connection therewith, an individual and Mag's Incorporated were charged in the
municipal court, Los Angeles Judicial District, with violating apenal code section
proscribing possession for distribution of obscene matter.

After examining the magazine in chambers, the trial judge (1) ruled that it
fallswithin the protection of the First and Fourteenth amendments, (2) concluded
that itisnot obscene, and (3) granted motionsto dismiss. The Peopleappealed the
dismissals to the superior court. Upholding the trial judge, that court has now
certified the proceedingsto us.

| SSUE--Should thetrial judge have submitted certain factual questionsto ajury?

OPINION--The circumstances here warranted an inquiry into such aspects as
defendants’ manner of presenting the material (e.g., the significance--if any--of a
freshly shaved mons Veneris on several of the females) and prevailing community
standards of acceptability, mattersfor expert testimony and jury determination. A

judge would have no specialized competence in these areas. Reversed.

HEARING ON APPEALS COURT REVERSAL OF DISMISSAL (1967)
Supreme Court Of California, In Bank

ISSUES--Was there pandering here, i.e., an appeal to customers' erotic interest? Is
the magazine obscene in the constitutional sense?

OPINION--Wereject the Peopl e's pandering argument because (1) it was not raised
in the indictment, and (2) there is no such statutory offense.

It would be hard to conclude that the articles in this magazine--dealing
with such matters as the perceived rightness of nudism in the eyes of God and the
ability of nude swimmersto avoid fungusorganismsassociated with moist bathing
suits--are in bad taste. Viewed as awhole, the work seemsin no sense calculated
to stimulate a predominantly sexual response. Indeed, the U.S. Supreme Court has
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reversed numerous decisions of the federal circuit courts which had held that
magazi ne pictures focusing upon genitaliaare obscene. Thejudiciary cannot place
legal fig leaves upon presentati ons of the human figure; ultimately, the marketplace
will reject and discard whatever adiscerning public may perceiveasoffensive, dull,
or tawdry.

Judgment of the municipal court affirmed; opinion of the Court of Appeal
vacated.

DISSENT--The magazine's pious platitudes and use of studio props are window
dressing belying a prurient emphasis upon adult genitalia. If redeeming social
importance can be ascribed to this obscene publication, justiceistruly blind.

CERTIORARI DENIED (1968)
Supreme Court of the United States
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.. .newsstands selling nudist magazines were charged
with violating an obscenity ordinance.

Felton v. City of Pensacola (1967)
District Court of Appeal of Florida, First District

200S0.2d 842 (FlaApp. 1967) Cert. denied, 204 S0.2d 210 (Fla. 1967) Rev'd, 390U.S.
340, 88 S.Ct. 1098, 19 L.Ed.2d 1220 (1968)

FACTS--The police chief instructed one of his officers to ascertain whether
obscene publications were being sold in the city. Thereupon, the officer visited
various newsstands (without, however, obtaining a search warrant) and seized a
quantity of nudist magazines. Each of them contains photographs of nude men,
women, and children engaging in recreation at a beach or pool.

Five individuals involvedin operating the newsstands were then charged
with violating an obscenity ordinance. At an ensuing municipal court trial, their
counsel stipulated that the magazines would become part of the record. All five
were convicted; thejudgmentswereaffirmed by thecircuit court, EscambiaCounty.

ISSUES--Is there a constitutional problem with respect to the seizures? Are the
magazines obscene?

OPINION--Theseizure procedure, allowing police such broad discretion, lacked the
saf eguards due process demandsto assure nonobscene material the constitutional
protection to which it isentitled. However, having waived their right to object to
the magazines' admission into evidence, the operators are now precluded from
pressing thisissue.

A stothemagazinesthemsel ves, therepeated appearance of somepersons
in posed photographs indicates that professional models were sometimes used,
further suggesting an absence of newsworthy pictures of chance scenes at nudist
gatherings that might appeal to the"card-carrying" nudist. Accordingly, wethink
that the only sales value of these magazinesistheir showing of pictures excluded
from other publications through the latter's deference to the moral code of the
community. Applying the accepted contemporary standards test, the trial court
could legitimately find that the dominant theme of the magazines appeal sto prurient
interest. Thisappellate court, far removed from the city wherethe eventsoccurred,
may not substituteitsjudgment when sufficient, competent evidence supportsthe
factual findings.

Affirmed.

CERTIORARI DENIED (1967)
Supreme Court of Florida
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CERTIORARI GRANTED (1968)
Supreme Court of the United States

OPINION--Per Curiam. Convictions reversed by the majority on the basis of
another high court case (not, however, involving recreational nudity) wherein
obscenity findings relative to magazine pictures of unclad females had been
overturned. Voting separately, the Chief Justice would reverse on the ground that
thetrial court failed to adhere to a previously enunciated obscenity standard (in a
second casenot involving recreational nudity); one Associate Justicewould affirm.
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.. .thejudge found both nudist magazines obscene on the
basis of a limited number of photographs of prone
females which--to him--are enticing and provocative.

Donnenberg v. State (1967)
Court of Special Appealsof Maryland

1 Md.App. 591, 232 A.2d 264 (1967)

FACTS--Attendant to an investigation of Baltimore retail stores believed to be
carrying obscene publications, aplain-clothes police officer visited the Book Nook
(216 E. Bdtimore Street.) When he began to remove the plastic wrapper from an
i ssue of themagazinel nter national Nudist Sun, astoreemployeeinformed himthat
he should pay for it first. Thereupon, the officer identified himself, announced that
hewas making an inspection, and offered to purchase the magazine. Theemployee
replied that he was sick and that the store was closing permanently. At thispoint,
the officer took the magazine without paying and departed. Meanwhile, another
officer purchased selected publications elsewhere in the city, including adifferent
issue of International Nudist Sun from the Cut Price Book Company (645 N.
Howard Street).

Next, the proprietors and employees of the stores involved were charged
with selling or giving away obscenematerial. Inanonjury trial inthecriminal court,
the judge found both nudist magazines obscene on the basis of a limited number
of photographs of prone femal eswhich--to him--are enticing and provocative. The
proprietors and empl oyees were convicted.

ISSUE--Did any of the store personnel violate the obscenity code? (Under U.S.
Supreme Court guidelines, publications categorizable as hard-core
pornography--i.e., where the focus is upon the morbid, perverse, and bizarre, as
recognized by the insult offered to sex and human spirit--are rendered utterly
unprotected. For publicationsnot reaching such alevel, atrial judge may formulate
an obscenity test based upon evidence submitted on "contemporary community
standards.")

OPINION--The record makes clear that the Book Nook employee neither sold nor
gave away the magazine (as charged). Accordingly, the trial court should have
acquitted him; we therefore reverse hisindictment.

Asto the other appellants, notwithstanding that the nudist photographs
depict fully exposed femal e breasts and the genitaliaof both sexes (though none of
the men have erections), we do not think they are hard-core or otherwise scream for
al to hear that they are obscene. But the absence from this record of expert
testimony and full argument on the matter of community standards precludes our
applying an obscenity test. Accordingly, the indictments must be reversed.
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However, asthe State may be ableto facilitate afuture obscenity test by producing
therequired community standardstestimony through qualified expert witnesses, we
remand the cases of these other appellants for anew trial.
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Avant Nude containing articles on nudism and pictures
of nude men and women both separate and together. . .
subsequently charged by affidavit with violating an
Indecent literature ordinance. . .

City of Youngstown v. Del oreto (1969)
Court of Appeals of Ohio, Mahoning County

19 Ohio App.2d 267, 48 Ohio Op.2d 393, 251 N.E.2d 491 (1969)

FACTS--Police officers entered asmall convenience store at 2112 South Avenue
during business hours. Froma magazine rack in a narrow aisle opposite grocery
shelves, they selected one copy each of several publications believed obscene,
including the magazine Avant Nude containing articles on nudism and pictures of
nude men and women both separate and together. The store operator voluntarily
waived payment. He was subsequently charged by affidavit with violating an
indecent literature ordinance, convicted in the municipal court, and fined $200 plus
Ccosts.

ISSUES--Was the affidavit, which charged the of fense solely in statutory language
without the elements of guilty knowledge (scienter) and guilty purpose (mensrea),
sufficient? How should substantive questions relative to constitutionality and
obscenity be resolved?

OPINION--Omission from an affidavit of material elements of a crime (in this
instance, guilty knowledge and purpose) is fatal to its validity. Accordingly, the
trial judge erred in overruling amotion to dismiss.

Our decision on the above point would ordinarily dispose of the case, but
counsel for both sides have requested that we address all issues to provide
guidelinesfor futureeffortsinthisarea. Thus, wehold that thevoluntary surrender
of the magazines to the police--although fostering self-censorship--did not
constitute unlawful search or seizureon the part of the officers. Next, pornography
is not art, no matter how pretty the colors. While many of the nudist pictorials
portray acceptable activity, several show the kneesand |legs of femalesin amanner
that fully exposes the genital area, including the sex organs. Such exposure is
unusual even for amarried woman in the presence of her husband in their private
bedroom. That these pictures can be detrimental to moral standards is supported
by criminologists and clergy. Although advocacy of legislation is not the proper
function of a court, we do feel that--in contrast to written material which is
constitutionally protected--pictorial matter isless an expression of an idea than a
representation of conduct and, hence, amenable to legislation rendering judicial
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determinations of what is prohibited unnecessary.
Conviction reversed.
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The magazine Arcadia contains photographs of naked
men and women in nudist camp. . . Seller charged with
violating an obscenity ordinance.

City of Chicago v. Geraci (1970)
Supreme Court of 1llinois

46 111.2d 576, 264 N.E.2d 153 (1970)

FACTS--The magazineAr cadia contains sixty-three pages of text and unretouched
photographs, many in color, of compl etely naked men and women depi cted together
in anudist camp setting. Although genitals are prominently shown, the various
indoor and outdoor activitiesin which the model s are seen engaging are nonsexual
in nature.

Police officers purchased an issue from a defendant below. He was
charged with violating an obscenity ordinance, convicted by the circuit court for
Cook County sitting without a jury, and fined. That judgment was consolidated
with others (pertaining to nonnudist magazines) for argument here.

| SSUE--Is this nudist magazine constitutionally protected?

OPINION--In view of the U.S. Supreme Court's having summarily reversed
obscenity convictionsinvolving similar nudist magazinesin Sunshine Book Co.v.
Summerfield, Rosenbloomv. Commonwealth, and Felton v. City of Pensacola
[supra at pages 136, 165, and 172, respectively], we are bound by these First
Amendment freedom decisions. Therefore, we must hold the instant magazine to
be constitutionally protected. Conviction reversed.
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.. .order restraining . . . theatre. . . from screening
nudist films. . .

Mini-Art Operating Company, Inc. v. Smith (1971)
United States District Court, W.D. Arkansas, TexarkanaDiv.

Injunction denied, 336 F.Supp. 638 (W.D.Ark. 1971) Cir. Ct. rev'd sub nom.
Mini-Art Oper. Co., Inc. v. State, 253 Ark. 364, 486 SW.2d 8 (1972)

FACTS--At the behest of the State, the circuit court for Miller County entered a
temporary restraining order (1) enjoining the operator, lessor, and mortgage hol der
of the Capri Theatre--located in this city's Ferguson Garden Addition--from
screening nudist films; and (2) directing the sheriff to padlock the premises. During
a subsequent hearing relative to issuance of a permanent abatement-of-nuisance
injunction, the State alleged that the individuals involved with the theatre were
aiding and abetting in the violation of an Arkansas statute making it "unlawful to
advocate, demonstrate, or promote nudism or to permit one's premises to be used
for that purpose.”

Afterthecloseof thehearing, thecircuit court entered another order which
permanently enjoined the screening of nudist films. The padlock was then
removed. Thetheatre operator now bringsthisfederal actionto restrain and enjoin
state and local officials from further interference with operation of the theatre.

ISSUE--May afederal court nullify the state court order?

OPINION--For this court to grant the relief sought would amount to a stay of the
state proceedings. Under the U.S. Constitution, lower federal courts are not
empowered to review state court cases unless warranted by a federal interest.
Relativetothe case at bar, it has not been shown that the factsherein involve such
an interest; hence, thiscourt is precluded from granting an injunction. Plaintiff's
motion therefor is denied.

FURTHER PROCEEDINGS sub nom. Mini-Art Co., Inc. v. State (1972)
Supreme Court of Arkansas

FACTS--The theatre operator now appeals the circuit court's injunction order
[discussed above] to us.

ISSUE--Does the screening of a nudist film constitute a violation of the statute
prohibiting nudism?

OPINION--Penal statutesmust bestrictly construed. Sincethetheatrebuildingwas
not being used as a nudist camp, we therefore must hold that the underlying basis
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for the injunction (i.e., alleged violation of the antinudism statute) was without
foundation. In other words, to say--as the prosecutor does--that screening of a
nudist film constitutes violation of an antinudism statuteisno morelogical than to
say that similar screening of afilm depicting a person striking another constitutes
violation of an assault statute. Moreover, thereis no proof that the purpose of the
filmsisto promote or encourage nudist camps. Reversed.

[EDITORIAL COMMENT--Arkansas continues to retain an antinudism statute.

Readers may find the provisionsthereof in the Arkansas Code of 1987 Annotated,
Volume 3, Title 5, Subchapter 3, Section 68-204 at pages 567-8.]
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State penitentiary staff personnel had refused to allow
two inmates to recelve certain matter, viz., nudist
publications...

Gall v. Scroggy (1987)
Court of Appeals of Kentucky

725 S\W.2d 867 (Ky.App. 1987)

FACTS--State penitentiary staff personnel had refused to allow two inmates to
receive certain matter, viz., nudist publications and high school and university
yearbooks. Theinmatesthenfiledapro sesuitin Lyon Circuit Court to enjoin the
warden, senior captain, and mail clerk from continuing such refusal which
assertedly violatesfederal and state constitutional rights, state regulations, and an
inmate-staff agreement.

Prior to the issuance of any summons, the trial judge dismissed the
conplaint sua sponte for failure of the inmates to have stated a cause of action
upon which the requested relief could be granted. They now appeal the dismissal
to us.

ISSUE--Did thetria judge improperly dismissthe complaint?

OPINION--Although this state's Rules of Civil Procedure specifically provide for
dismissals of complaints upon motions therefor by named defendantsin suits, the
rulesare silent with respect to sua sponte dismissals by judges. While the |atter
class do emanate from thefederal courts, thereisasplit among thevariouscircuits
asto whether anoticeor hearingisfirst required. Webelievethepositiontaken by
the Sixth Circuit [having jurisdiction in Kentucky]--that dismissals without such
notice or hearing frustrate our traditional adversarial system of justice by casting
thecourtintherol e of aproponent, rather than anindependent entity--most closely
comports with the mandates of procedural due process. Moreover, dismissals
involving pro seplaintiffsunskilledintheart of pleading areparticularly prejudicial.

For the above reasons, the judgment of the Lyon Circuit Court is vacated
and the case remanded for further proceedings consistent with this opinion.
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POSTSCRIPT

With the emergence in the latter part of the twentieth century of the
modern naturist movement, extending the scope of nude recreation from secluded
nudist colonies (a quaint-sounding term in today's world) to beaches and parks of
mainstream society, the pattern of litigation has shifted direction. Thus, the last
criminal case on private nudism, category [A], antedated the first such case on
public nudity, category [B]. The tapering off both of the former and of the
book/magazine/motion picture cases, category [C], can perhaps be explained by a
series of nudist victoriesin the courts as noted herein, specifically the acceptance
of privacy rights in some states and First Amendment rights by the U.S. Supreme
Court.

As shown by the category [B] cases, court decisions on public nudity
have been mixed. In addition to the formal cases abstracted herein, the writer
knows of two other recent appellate opinions not published in a standard law
reporter (and, hence, not included in this volume), both of which take a positive
view of nude recreation. In 1988, California's Placer County Superior Court,
Appellate Department, reversed (inPeople v. Bost) the conviction of an individual
arrested for nudity inthe Bear Cove areaof the Granite Bay portion of Folsom State
Park, on the ground that then-state parks director Russell W. Cahill had effectively
permitted,on alimited basis, clothing-optional use of facilitiesadministered by that
agency. In 1994, the Wisconsin Court of Appeals affirmed (in County of
Milwaukee v. Froemming) alocal circuit court'sdismissal of anindecent exposure
charge against an individual cited for nudity on a secluded section of the Lake
Michigan shoreline parallel to the 3400 block of North Lake Drive, on the ground
that no citizen had complained.

Also, the 1992 decision of the New York Court of Appeals which
invalidated application in recreational settings of a statute designed to outlaw
bare-breasted waitresses--Peoplev. Santorelli (abstracted at page 92 herein)--may
be noteworthy. Nonetheless, that state's legislature could react by devising an
alternative statute to correct the legal shortcomings which the court identified.

Gordon Gill
1995
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NOTES
Peoplev. Ring and Peoplev. Burkewerediscussedin: 33U.Mich.L.Rev. 936 (April
1935) 69 U.S.L.R. 346 (July 1935) and The Body Taboo: Its Origin, Effect, and
Modern Denial, by Elton Raymond Shaw, M.A., Shaw Pblshng. Co., Wash. DC,
1937.
Peoplev. Hildabridle wasreferenced in 51 A.B.A.J. 564 (June 1965).

Peoplev. David (in the context of nudism and naturism generally) was discussed
in The New Yorker, March 19, 1990, pp. 73-98.

Principles of law dealing with nudism and naturism were discussed in: 20
U.Rich.L.Rev. 589 (Spring 1986) 94 A.L.R.2d 1379-82.

An overview of nude beach law appeared inNewsweek, September 10, 1990, p. 60.

Thenudist film Garden of Eden, the subject of five cases herein, wasreviewed in:
Variety (August 31, 1954) Film Daily (September 27, 1954).

References to the nudi st magazine Sunshineand Heal th, published in adiscussion
of Statev. Lerner, appeared in 13 U.AkronL.Rev. 522-3 (Winter 1980).
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